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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9024. 


CHILHOWEE MILLS, INC., Petitioner, 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


No. 9025. 


H. A. VESTAL, SR., TRANSFEREE, Petitioner, 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


ON PETITIONS TO REVIEW DECISIONS OF THE 
TAX COURT OF THE UNITED STATES. 


BRIEF FOR PETITIONERS. 

I 

— 

i 

j 

JURISDICTIONAL STATEMENT. 

I 

The proceedings are for the review of decisions of the 
Tax Court of the United States. This Court has jurisdic¬ 
tion under Internal Revenue Code (U. S. C., Tit. 26), Sec¬ 
tions 1141 and 1142. The decisions of the Tax Court were 
entered February 13, 1945 (Jt. App., 78, 103). The peti¬ 
tions for review were filed April 26,1945 (Jt. App. 78,103), 
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within the three-months period prescribed by Section 1142. 

Pursuant to Internal Revenue Code, Section 1141(b)(2), 
counsel for petitioners and counsel for respondent have 
stipulated that the decisions above-mentioned of the Tax 
Court may be reviewed by this Court. 

OPINIONS BELOW. 

The opinion of the Tax Court in the instant cases (Jt. 
App., 66) is reported in 4 T. C. 558. The Court is also re¬ 
quested to examine the opinion of the United States Board 
of Tax Appeals in Chilhowee Mills v. Commsisioner, 47 
B. T. A. 682 (Jt. App., 54) as the instant cases are an out¬ 
growth thereof. 


STATEMENT OF CASES. 

The case of Chilhowee Mills, Inc. (No. 9024) involves an 
income tax deficiency proposed by the respondent (Jt. App., 
7) and sustained by the Tax Court (Jt. App., 78) of 
$11,265.87 for the fiscal year ended June 30, 1939. 

The case of H. A. Vestal, Sr., Transferee (No. 9025) in¬ 
volves the question whether said petitioner is liable as 
transferee for the income tax deficiency, if any, of Chil¬ 
howee Mills, Inc. The respondent proposed (Jt. App.. 83) 
and the Tax Court sustained (Jt. App., 103) liability in the 
principal amount of $11,265.87. The parties have stipulated 
(Jt. App., 17) that said amount is correct, in the event it is 
held that said petitioner is liable as transferee.* 

As stated, the instant cases are an outgrowth of a pre¬ 
vious decision of the United States Board of Tax Appeals 
in Chilhowee Mills v. Commissioner , (Jt. App., 54) 47 
B. T. A. 682, promulgated September 16,1942. In that case 

• There are six additional transferee cases now before this Court, viz., 
Marie Kinscr, No. 9026; Oscar A. Knox, No. 9027; H. S. Moody, No. 9028; 
Miles A. Riddle. No. 9029; Hubert J. Vestal. No. 9030. aad J. P. Vestal, 
No. 9031. Pursuant to a Stipulation of the parties on file, this Court on 
June 4. 1945. entered an order to the effect that the said cases shall 
abide and be governed by the judgment in No. 9025, H. A. Vestal, Sr., 
Transferee v. Commissioner* of Internal Revenue. 



the Board held that no deficiencies in income and excess 
profits taxes were due from Chilhowee Mills (partnership) 
for the fiscal years ended June 30, 1938, and June 30, 1939. 
The Commissioner did not appeal the case. After the time 
had expired for either party to appeal, the Commissioner 
proceeded to adjust the income tax returns of Chilhowee 
Mills and its partners. Pursuant to that adjustment he 
assessed and collected certain deficiencies in income taxes 
of partners, and also rejected certain refund claims of part¬ 
ners (Jt. App., 19). The Commissioner’s action was predi¬ 
cated on his holding (1) that all of the assets of Chilhowee 
Mills, Inc. were distributed to the partners by way of liqui¬ 
dation in 1937 (Jt. App., 42-43), and (2) that during the 
fiscal year ended June 30, 1939, the partnership realized 
gain in the amount of $71,897.12 from the sale of certain 
assets (Jt. App., 32), which gain was taxable to the partners 
as the distributees of the income of the partnership (Jt. 
App., 35). 

Notwithstanding his action, mentioned above, following 
the decision in the partnership case of Chilhowee Mills v. 
Commissioner , the Commissioner later proceeded to act 
inconsistently with that action by proposing a tax against 
Chilhowee Mills, Inc. for the year ended June 30, 1939 (Jt. 
App., 8) in respect of the same gain on the sale of the same 
assets, despite the fact that he had already collected tax 
from partners. As set forth in his notice of deficiency to 
Chilhowee Mills, Inc., the Commissioner’s present position 
is as follows: 

“The proceeds from the sale during the fiscal year 
ended June 30, 1939, of the assets of Chilhowee Mills, 
Inc., title to which remained in the corporation, by the 
officers and directors as trustees in dissolution pursu¬ 
ant to an option executed before the surrender of the 
corporate charter and renewed after its surrender by 
the same officers and directors acting in behalf of the 
corporation, are to be considered as income taxable as 
corporate income pursuant to articles 22(a) (21) and 
52-2, Regulations 94.” (Jt. App., 8) 
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Cliilliowee Mills had filed its partnership return (Jt. App., 
10, 20) for the fiscal year ended June 30, 1939, with the Col¬ 
lector of Internal Revenue at Nashville, Tennessee, on the 
due date, September 15, 1939. In their individual returns, 
as required by law, for the calendar year 1939, the members 
of the partnership reported as gross income the amounts of 
their distributive shares of the partnership income for the 
fiscal year mentioned (Jt. App., 11). The partnership re¬ 
turn set forth specifically the items of partnership gross 
income and deductions and other information as required 
by law. Among the items of income reported in the return 
was a gain of $50,991.02 (Jt. App., 25) from the sale of the 
identical assets in respect of which the Commissioner in the 
instant proceedings asserts that gain was realized by Cliil- 
howee Mills, Inc. The difference between the figure re¬ 
ported in the partnership return and the figure ($71,998.22) 
now used by the Commissioner is due solely to the fact that 
the Commissioner uses a lower figure than was used in the 
partnership return in arriving at the adjusted basis of the 
assets for determining gain or loss on the sale (Jt. App., 
11). Any discrepancy in the figures was corrected when 
the Commissioner readjusted the partnership income and 
collected additional tax from partners in respect thereof 
following the decision in Chilhowee Mills v. Commissioner. 

The facts leading up to the situation just described are as 
follows: 

Prior to June 30, 1937, Chilhowee Mills, Inc. (the peti¬ 
tioner) was a Tennessee corporation doing business at 
Athens, Tennessee. On that date, by recommendation of its 
Board of Directors and vote of its stockholders, the cor¬ 
poration was dissolved (Jt. App., 56). On July 2,1937, the 
charter was surrendered in the office of the Secretary of 
State of Tennessee, and the corporation stood finally dis¬ 
solved under the law of Tennessee (Jt. App., 57). 

As a part of its liquidation and dissolution, all of the 
assets of the corporation were distributed pro rata to the 
stockholders, on June 30, 1937 (Jt. App., 58). Thereupon, 
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the former stockholders entered into a partnership under 
the name “Chilhowee Mills,” and as found by the Board 
in Chilhowee Mills v. Commissioner, the business was con¬ 
ducted as a partnership and not as a corporation through¬ 
out the fiscal years ended June 30, 1938, and June 30, 1939 
(Jt. App., 62). 

The real estate which Chilhowee Mills, Inc. owned on the 
date of its dissolution was not formally conveyed to the 
partnership (Jt. App., 58). H. A. Vestal, Sr., the owner 
of the largest single interest in the dissolved corporation 
and also the chief spirit in the enterprise, testified that he 
had been informed by the attorney for the company that a 
formal deed at that time was not necessary. Later, when 
the assets were deeded to purchasers, on October 1, 1938, 
and in January or February, 1939, the deeds were made in 
the name of the dissolved corporation (Jt. App., 60). How¬ 
ever, the purchase price was actually paid to the partner¬ 
ship and actually distributed to the partners (Jt. App., 61). 

Because of the fact that the deeds were made, as de¬ 
scribed, in the name of the dissolved corporation, the Com¬ 
missioner now asserts and the Tax Court has held that the 
dissolved corporation realized the gain thereon and is liable 
to a tax on corporate income (Jt. App., 8 *). The Commis- 


* As supporting its conclusion that the sale of October 1, 1938, was 
made in behalf of Chilhowee Mills. Inc., the Tax Court stated in the 
opinion below that the sale was made “pursuant to an option executed 
by the corporation prior to June 30, 1937, and extended by a contract 
signed on behalf of the corporation by one of its former officers and a 
trustee in dissolution.” (Jt. App., 75) The Court also stated as a 
reason for so concluding that “upon dissolution of the corporation the 
rights of the stockholders to the * * * property * * * were sub¬ 

ject to powers and duties of the trustees in dissolution acting on behalf 
of the corporation and its creditors (including the Government) as well 
as the stockholders.” (Jt. App., 77) 

As a matter of fact, the original option, which was dated June 10, 1937, 
expired on March 31, 1938. (Jt. App., 56) On March 30, 1938, it was 
extended to November 30, 1938, only after the partners of Chilhowee 
Mi'ls in a special meeting held March 26, 1938, decided on the extension. 
(Jt. App., 60) 

As to debts, the Board expressly found in the prior proceeding that 
“All the debts of the corporation were paid up prior to October 1938.” 
(Jt. App., 58) 
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sioner takes the position stated despite the fact that he has 
(1) already collected a tax on the same gain on the sale of 
the same assets from partners of Chilkowee Mills (Jt. App., 
19, 32, 35, 72), and (2) has rejected claims for refund of 
partners for the year .1937 on the ground that (quoting 
from a letter of the Internal Revenue Agent in Charge) 
“on June 30, 1937, Chilhowee Mills, Inc., * * * dis¬ 
solved and distributed all of its assets in complete liquida¬ 
tion * * * ” and “the amount of gain or loss herein 

computed as having been realized by you during the year 
1937 from liquidation of the shares of common stock owned 
by you is based on your having received a distribution of 
$115,496 per share.” (Jt. App., 42-43, 50, 72) The Com¬ 
missioner’s Agent represented to the taxpayers tiiat his 
said action (again quoting from a letter of the Internal 
Revenue Agent in Charge) was “in accordance with the 
order of the United States Board of Tax Appeals” (Jt. 
App., 30) in Chilhowee Mills v. Commissioner , 47 B. T. A. 
682 (Jt. App. 54). 

STATUTES INVOLVED. 

Section 275(a), Revenue Act of 1938 (52 Stat. 447-584), 
provides that: 

“(a) General Rule.—The amount of income taxes 
imposed by this title shall be assessed within three 
years after the return was filed, and no proceeding in 
Court without assessment for the collection of said 
taxes shall be begun after the expiration of such 
period.” 

Section 311, Revenue Act of 1938, provides in part as 
follows: 

“Sec. 311. Transferred Assets. 

“(a) Method of Collection.—The amounts of the fol¬ 
lowing liabilities shall, except as hereinafter in this 
section provided, be assessed, collected, and paid in the 
same manner and subject to the same provisions and 
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limitations as in the case of a deficiency in a tax im¬ 
posed by this title * * *: 

“(1) Transferres.—The liability at law or in 
equity, of a transferee of property, in respect of 
the tax * * * imposed upon the taxpayer 

by this title. 

# ####*## 

“ (b) Period of Limitation.—The period of limitation 
for assessment of any such liability of a transferee 
* * # shall be as follows: 

“ (1) In the case of the liability of an initial trans¬ 
feree of the property of the taxpayer,—within 
one year after the expiration of the period of 

limitation for assessment against the taxpayer; 
# * # 

(The above-quoted provisions are currently included in 
the Internal Revenue Code [U. S. C., Tit. 261 as Sections 
275(a) and 311, respectively.) 

STATEMENT OF POINTS. 

The following are the points on which the petitioners 
rely, as showing that the decisions of the Tax Court in the 
instant proceedings are erroneous and should be reversed: 

1. Assessment of Federal income tax against Cliilhowee 
Mills, Inc., for the fiscal year ended June 30, 1939, was 
barred by the applicable statute of limitations. 

2. As to H. A. Vestal, Sr., there is no liability at law or 
in equity for the reason that assessment against the trans¬ 
feror is barred by limitation. 

3. The respondent having elected to rely upon the de¬ 
cision of the United States Board of Tax Appeals in the 
prior proceeding, Cliilhowee Mills v. Commissioner, 47 
B., T. A. 682 (Jt. App., 54) for the collection of taxes for 
1939 from partners of Chilhowee Mills in respect of the 
same gain on the sale of the same assets as here involved 
and for the disallowance of 1937 refund claims of partners 
on the ground that on June 30, 1937, Chilhowee Mills 
was dissolved and distributed all of its assets in complete 
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liquidation to the partners, is now estopped from denying 
that the decision in the prior proceeding is a bar to the tax 
assessment, as well as the transfree liability, here involved. 

SUMMARY OF ARGUMENT. 

As to limitation : The gain on the sale of the assets dur¬ 
ing the fiscal year ended June 30, 1939, was reported by 
Chilhowee Mills in its partnership return, filed September 
15, 1939. The gain so reported by the partnership was in¬ 
cluded in good faith by the partners as gross income in 
their individual returns. Chilhowee Mills, Inc. had been 
dissolved July 2,1937. Even assuming there was a theoreti¬ 
cal continuation of corporate existence thereafter, such can¬ 
not be seized upon by the respondent as justifying assess¬ 
ment after the running of the regular three-vear period of 
limitation, on .the ground that “no return” was filed, for in 
the circumstances of this case, there was only one gain 
from the same sale of the assets, and the tax on that gain, 
however taxed, will be borne by the same group of persons, 
i. e., the partners of Chilhowee Mills, who are the same 
persons as the former stockholders of Chilhowee Mills, Inc. 
Since assessment is barred against the transferor, there is 
no liability at law or in equity as to the transferee. 

As to election and estoppel: The Commissioner has al¬ 
ready taxed the gain from the sale of the assets, to partners 
of Chilhowee Mills. In connection with the collection of 
tax from the partners, the Commissioner’s Agent repre¬ 
sented to the partnership that his action was “in accordance 
with the order of the Board of Tax Appeals.” The Com¬ 
missioner also, inconsistently with his action here, rejected 
refund claims of partners for the year 1937 on the ground 
that during that year Chilhowee Mills, Inc. was dissolved 
and distributed all of its assets (including those in respect 
of which he now asserts gain was realized by Chilhowee 
Mills, Inc. for the fiscal year 1939) in complete liquidation 
to the stockholders, who thereupon became partners in Chil- 
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howee Mills. Under the circumstances, the Commissioner 
should not be permitted to collect tax on the same gain once 
again from the same persons; this is especially true in a 
case such as we have in No. 9025, where the liability, if 
there is any, must exist in equity. 

ARGUMENT. 

Statute of Limitations. 

As set forth above, Chilhowee Mills on the due date, 
September 15, 1939, filed with the Collector of Internal 
Revenue, its partnership return for the fiscal year ended 
June 30, 1939. The Court’s attention is respectfully di¬ 
rected to the photostatic copy of the return which may be 
found at page 20, et seq., of the Joint Appendix. As will 
be seen, there was reported in the return a capital gain of 
$50,991.08 (Jt. App., 25) from the sale of the assets. As 
required by law, the return also showed (Jt. App., 35) 
how the income was distributable among the partners. On 
their individual returns for the calendar year 1939, the 
members of the partnership reported as gross income the 
amounts of their distributive shares in the partnership in¬ 
come (Jt. App., 11). The difference between the amount 
of capital gain ($50,991.08) reported in the partnership 
return and the figure ($71,998.22) now used by the Com¬ 
missioner is due solely to the fact that the Commissioner 
uses a lower figure than was used in the return in arriving 
at the adjusted basis of the assets for determining gain or 
loss on the sale (Jt. App., 11). The difference has become 
immaterial, since it constituted the basis on which the Com¬ 
missioner, following the decision of the Board of Tax Ap¬ 
peals in Chilhowee Mills v. Commissioner , readjusted the 
partnership income and collected additional tax from part¬ 
ners (Jt. App., 32). 

In view of the above, we submit that limitation on addi¬ 
tional assessments of tax in respect of the sale of the assets 
is governed by the general rule as set forth in Section 
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275(a), Revenue Act of 1938, to the effect that the tax must 
be assessed within three years after the return was filed. 
Under Section 277, of course, the running of the statute 
was suspended until sixty days after the decision of the 
Board in the original Chilhowee Mills case became final. 
That decision became final on January 20, 1943—three 
months after the Board’s decision denving a motion for 
review (Jt. App., 69). See also Section 272(h), Revenue 
Act of 1936 (52 Stat. 536), and Section 1005, Revenue Act 
of 1926 (44 Stat. 110). The sixtv-day additional period ex¬ 
pired with March 22, 1943. The notice of deficiency in the 
instant case of Chilhowee Mills, Inc. was not mailed until 
July 17, 1943 (Jt. App., 6). 

We submit that, under the circumstances of this case, the 
Commissioner cannot validly take the position that “no 
return” was filed and that consequently the period of limi¬ 
tation was left wide open. Such a position must rest solely 
on the premise that a theoretical corporate existence con¬ 
tinued, although Chilhowee Mills, Inc. had been dissolved 
in July, 1937, and that simply because the real owners of 
the assets did not fill out a corporate return form instead 
of a partnership return form, the Government should now 
j be permitted to collect a second tax on the same gain from 
^ the same sale of the same assets. As rebutting the Com¬ 
missioner’s position, we rely upon Germantown Trust Co. v. 
Commissioner , 309 U. S. 304 (1940). 

In the Germantown Trust Case, the Trust Company filed 
a fiduciary return covering income of a trust distributed 
by it to participants who, as did the partners here, included 
the income in their individual returns. After the running 
of the ordinary two-year period of limitation prescribed 
by the applicable Revenue Act of 1932 (47 Stat. 237), Sec¬ 
tion 275(a), the Commissioner sought to tax the trust as an 
association or corporation and contended in that connection 
J that since no corporation return had been filed by the trust 
? company, the case was one involving a filing of “no return” 
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with the result that limitation had not run. The Supreme 
Court rejected the Commissioner’s contention, held that 
the fiduciary return was a “return” within the meaning of 
Section 275(a), and assigned as its reason for so holding 
the fact that the return (as w^as the case here) “contained 
all the data from w’hich a tax could be computed and as¬ 
sessed although it did not purport to state any amount due | 
as tax.” (309 U. S., at p. 308) 

The Supreme Court also stated: 

“The respondent’s contention is that where a fiduci¬ 
ary, in good faith, makes w T hat it deems the appropriate , 
return, which discloses all of the data from w’hich the 
tax. treated as one imposed upon an association (classi- j 
fied as a corporation under the statute), can be com¬ 
puted, such a return is to be deemed no return. We ! 
think this view inadmissible.” (309 U. S., at p. 309) j 

So here the partnership return disclosed in good faith 
all the data from w r hich a tax could have been asserted by 
the Commissioner against Chilhowee Mills, Inc. 

Nor can the Germantown Trust Case be distinguished, as 
the Tax Court attempts to do, on the ground that the 
“fiduciary taxpayer in that case did make a return” while 
in this case “petitioner corporation made no return of any | 
taxable income for the year in question” (Jt. App., 71-72). 

It is a simple fact that Chilhowee Mills was an operating 
partnership, as was held by the Board in the original pro¬ 
ceeding (Jt. App., 62). It is also a simple fact that both 
the partnership and “Chilhowee Mills, Inc.” could not have 
realized a gain from the same sale of the same assets. The ! 
transaction was reported in the partnership return in good ! 
faith. The partners paid tax thereon in good faith. The j 
Commissioner by the “return” so filed w^as fully informed; j 
he had before him “all of the data” on which to propose ! 
corporate tax had he so desired. We submit that the in- j 
stant cases are governed by the basic principle, namely, j 
full disclosure (even though the wrong return form was 
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used, according to the Commissioner) which caused the 
Supreme Court to hold as it did in the Germantown Trust 
Case. 

In view of the above, we submit that assessment of the 
deficiency against Chilhowee Mills, Inc. for the fiscal year 
ended June 30, 1939, was barred by limitation and that it 
was erroneous for the Tax Court not to so hold. 

As to the transferee, H. A. Vestal, Sr., it is true enough 
that Section 311(b)(1), Revenue Act of 1938 (quoted 
above), provides for a limitation period of an additional 
year “after the expiration of the period of limitation for as¬ 
sessment against the taxpayer [transferor].” However, 
the additional year is provided only in case there is “lia¬ 
bility, at law or in equity.” (Section 311(a)(1), 1938 Act, 
quoted above) If the transferor is not liable for the tax, 
because of the running of the statute of limitations or for 
any other reason, there can be no liability at law or in 
equity on the part of the transferee. In order for there 
to be secondary, or transferee liability, there must first be 
primary, or transferor liability. See Mertens, Law of Fed¬ 
eral Income Taxation (1943), Vol. 9, §53.27, which states: 

“The Commissioner in a transferee proceeding can¬ 
not attack the amount of deficiency which the Board 
has already determined in a proceeding against the 
transferor. Thus, if the Board has determined in the 
case of the transferor that there was no tax liability, 
none can be asserted against the transferee.” 

The fact that the case against the transferor is decided 
on a question of limitation does not alter the result just 
stated. Section 1117(e), Internal Revenue Code, provides 
as follows: 

“(e) Effect of Decision that Tax is Barred by Limi¬ 
tation.—If the assessment or collection of any tax is 
barred by any statute of limitation, the decision of the 
Board to that effect shall be considered as its decision 
that there is no deficiency in respect of such tax.” 
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Election and Estoppel. 

As a further ground for reversing the decisions of the 
Tax Court in these two cases, the petitioners contend that 
the Commissioner elected to rely upon the decision in the 
prior proceeding, Chilhowee Mills v. Commissioner , 47 
B. T. A. 682, for the assessment and collection of additional 
taxes from partners in respect of the identical capital gain 
here involved and for the disallowance of refund claims of 
partners, for the year 1937, on the ground that Chilhowee 
Mills, Inc. in that year distributed all of its assets to the 
partners in complete liquidation of their stock interests in 
the dissolved corporation, and that accordingly he is not 
to be permitted now, under the applicable principles of 
estoppel, to collect tax on the same gain once again from 
the same persons. We submit that our position just stated 
is especially applicable in the transferee case, No. 9025, 
where the liability must exist ‘‘at law or in equity'’ (Sec¬ 
tion 311(a)(1), Revenue Act of 1938) if the Commissioner 
is to prevail. 

The phrase “liability at law” in Section 311(a) (1) covers 
situations where a transferee has assumed, for example, 
by contractual commitment, the payment of the transferor’s 
liabilities. Obviously, such is not the case here. The phrase 
“liability * * * in equity” in the cited section means 

that the transferee must be liable when the ordinary princi¬ 
ples of equity jurisprudence are applied. See Mertens, Law 
of Federal Income Taxation (1943), Vol. 9, §53.12. 

The facts, as applicable to election and estoppel have been 
set forth under “Statement of Oases,” supra , and will 
not be repeated. It is to be noted especially, however, that 
the Commissioner’s Agent represented to the taxpayers 
that his action in assessing additional tax against the part¬ 
ners in respect of this capital gain and in rejecting the 
refund claims for 1937 was (quoting from a letter of the 
Internal Revenue Agent in Charge) “in accordance with 
the order of the United States Board of Tax Appeals” (Jt. 
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App., 30) in Chilhowee Mills v. Commissioner, 47 B. T. A. 
682. 

On the basis of the representation so made, “the man¬ 
agers of the partnership * * * accepted as being cor¬ 

rect a distributive net income for the fiscal years ended 
June 30, 1938 and 1939” as prepared by the Agent in 
Charge (Jt. App., 43). The distributive net income so pre¬ 
pared included a capital gain of $71,897.12 * for the fiscal 
year ended June 30, 1939 (Jt. App., 32) from the sale of the 
identical assets in respect of which the Commissioner now 
proposes tax against the corporation. The time for appeals 
from the decision of the Board in the Chilhowee Mills part¬ 
nership case had expired, and the Commissioner’s Agent 
so stated to the taxpayers (Jt. App., 30). It must be as¬ 
sumed that the taxpayers agreed to the additional taxes 
and paid the same, and acquiesced in the rejection of the 
refund claims for 1937, as a result of the representations so 
made by the Commissioner’s Agent. They assumed, and 
we submit they had a perfect right to do so under the cir¬ 
cumstances, that the matter of tax liability would thus be 
ended. 

Even if there were no court decisions in point, we submit 
that this Court should hold with us, because of the Commis¬ 
sioner’s unjustifiable action in the instant cases. There are, 
however, court decisions in point, we submit. In United 
States V. Brown. 86 F. (2d) 798 (C. C. A., 6th, 1936), the 

court held as follows: 

» 

“Under the doctrine of election, United States could 
not maintain bill in equity against stockholders to 
whom corporation’s assets were distributed on dissolu¬ 
tion, to recover unpaid income taxes which had been 
assessed against corporation, on ground that stock¬ 
holders held assets charged with trust in favor of 

* In the instant proceedings the total amount of the capital gain in¬ 
volved is $71,998.22. (Jt. App.. 8) The difference of $101.10 between 
that figure and the $71,897.12 mentioned above arises from the fact that 
in the case of partners a long-term capital gain of $303.30 was in¬ 
cludible in the returns of partners only to the extent of 662/ 3 % or 
$202.20. (See Jt. App., 32, line 4) 
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United States, when Commissioner had pressed to its 
conclusion, assessment against stockholders for their 
share of sum received in liquidation, less cost of their 
stock, on ground that entire amount of liquidating divi¬ 
dend constituted income to stockholders.’’ 

In the Brown Case, the court stated that 

“The same amounts could not at once constitute in¬ 
come to the taxpayers and also be charged with a trust 
in favor of the Government. The Government could 
bring the transferee action on the theory of trust, or in 
the alternative, it could claim that all of the liquidating 
dividends constituted personal income to the taxpayers. 

It could not pursue both courses. It deliberately chose 
that the instant case should slumber in the files, and 
pressed the personal assessment on the theory that the 
entire respective amounts of liquidating dividends con- ! 
stituted income. The Government is bound by its elec¬ 
tion.” (86 F. (2d), at p. 799) I 

So here the Commissioner cannot hold the stockholders 
liable for 1937 income taxes on a basis of their having re- ! 
ceived in distribution all of the assets of Chilhowee Mills, 
Inc. on June 30, 1937, and then proceed to hold them also 
subject to transferee liability in respect of those same as¬ 
sets, for alleged income taxes said to result from a sale by i 
the “corporation” of some of the same assets during the 
fiscal year ended June 30, 1939. The Government, as the 
court held in the Brown Case, is bound by its election to tax 
the stockholders in 1937 for the distribution of all of the 
assets. 

Similarly, the Commissioner cannot hold the partners 
liable for tax on the capital gain for the fiscal year ended 
June 30, 1939, and then proceed to hold them liable as | 
transferee-stockholders for corporate tax on the same capi¬ 
tal gain, said to have been realized in respect of the same 
sale of the same assets. j 

What did the Tax Court hold as to the applicability of 
the Brown Case? It said: 


I 


I 
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“In the cases cited by petitioner in which the Com¬ 
missioner has been precluded from asserting a tax 
liability on the grounds of a previous inconsistent posi¬ 
tion taken by him, the previous inconsistent position 
has been with regard to the same taxpayer, and, unless 
precluded by estoppel, the Commissioner would either 
have collected a tax twice from the same taxpayer as 
a result of one transaction, or would have denied a de¬ 
duction twice although the taxpayer was admittedly 
entitled to it at one time or the other. 

“The liability of the transferees being entirely 
secondary and distinct from any personal liability for 
income tax on their part, any inconsistency on the part 
of the respondent warranting the application of the 
doctrine of estoppel must be with regard to the primary 
liability of the transferor corporation.” (Jt. App., 74) 

What the Tax Court overlooked is that here, as in the 
Brown Case, the Commissioner is seeking to tax the same 
persons (H. A. Vestal, Sr. and other transferees) twice on 
the same gain and in ways which are inconsistent. He has 
already taxed them as having received all of the assets by 
way of distributions in 1937. He now seeks to hold them 
liable as transferees in respect of the same assets for an 
alleged corporate tax said by him to be due on a gain 
realized by the “corporation” on a sale of some of these 
same assets in a later year. In the Brown Case, as here in 
No. 9025, the Government was seeking to hold former stock¬ 
holders liable in equity as transferees for taxes of the cor¬ 
poration. The Tax Court overlooked the fact that in the 
Brown Case, as here in No. 9025, the liability involved was 
entirely secondary and distinct from any personal liability. 

In Joseph Eichelberger v. Commissioner , 88 F. (2d) 874 
(C. C. A., 5th, 1937), the taxpayer had made a purported 
sale in 1930 of property at a loss to another corporation, 
the stock of which was held by the same persons as those 
who were stockholders of the transferring corporation. The 
Commissioner disallowed the 1930 loss as not having been 
incurred in a bona fide sale. The taxpayer accepted the 
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Commissioner’s ruling as to non-deductibility of the loss. 
In 1932 the taxpayer made an actual sale to a third party 
and claimed the loss for that year. The Commissioner re¬ 
fused to allow the deduction for 1932 on the ground that the 
sale in 1930 had been valid and that the loss was sustained 
in that year. In holding against the Commissioner, the 
court said: 

“He [the Commissioner] cannot justly decide in 1930 
that the sale did not realize the loss and thereby collect 
increased taxes, and in 1932 decide that it did not realize 
ihe loss and collect taxes accordingly again. * * # 
The United States got the benefit of his decision then 
and ought to abide by it now.” (88 F. (2d), at p. 875) 

See also Ford Motor Co. v. United States, 9 F. Supp. 590, 
604 (Ct. Cls., 1935), cert, den., 296 U. S. 636 (1935), where 
the court refused to permit the Government to “assign a 
certain status to a taxpayer for the purpose of collecting 
taxes and then give it another status in refusing to allow 
interest.” 

In the instant cases, the basic fact to consider, we think, 
is that if this second tax on the same capital gain is sus¬ 
tained, it will have to be paid by the same persons who as 
partners have already paid a tax on that gain and whose 
refund claims for 1937 have been denied on a ground which 
is wholly inconsistent with taxing that gain to a so-called 
“corporation.” The tax to the partners was paid by them 
following a representation to them by the Commissioner’s 
Agent that the tax was “in accordance with the order of 
the United States Board of Tax Appeals” (Jt. App., 30) 
in the Chilhowee Mills partnership case. In the circum¬ 
stances of the instant cases, we submit that the narrow 
views of the Tax Court regarding an alleged distinction 
as to cases involving the “same taxpayer” and regarding 
a fine-lined distinction between “primary” and “second¬ 
ary” liability are not justified. We submit that the Com¬ 
missioner, having made his election to the contrary, is now 
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estopped from asserting tax in the instant cases. The re¬ 
sult we contend for is, moreover, especially apt in the 
transferee case, No. 9025, where in order for the Commis¬ 
sioner to be sustained it must be held that H. A. Vestal, Sr. 
is liable “in equity/’ 

In the opinion below, the Judge of the Tax Court assumes 
with naivete which is surprising that, in the event the de¬ 
ficiency and the transferee liability in the instant cases are 
sustained by the courts, 

“the Commissioner should, and no doubt will, take such 
administrative action as is necessary to conform to the 
decision and avoid any unconscionable double taxa¬ 
tion.” (Jt. App., 75) 

The opinion then cites AnnaJ. Hilpert, 4 T. C. 473 (1944), 
a decision which has no bearing on the situation here. 
Whatever might be the theoretical possibilities, it is a fact 
that in the instant cases the Commissioner has done nothing 
to avoid any “unconscionable double taxation.” The two- 
year period for instituting court action on the 1937 refund 
claims (Internal Revenue Code, Section 3772) has expired. 
The period within which voluntary overassessments for 
1937 might be allowed (Internal Revenue Code, Section 
322(b)(1)) by the Commissioner to such of the partners as 
did not file refund claims has also expired. The Commis¬ 
sioner has no statutory authority to take “administrative 
action” in regard to the year 1937. 

Even if the Commissioner should refund to the partners 
the amount of taxes paid by them in respect of the capital 
gain for the fiscal year ended June 30, 1939 (and this he 
has not done), the taxpayers would not be made whole, be¬ 
cause nothing would have been done with regard to 1937. 

Nor was it necessary, as the Tax Court suggests in its 
opinion (Jt. App., 75), for the Commissioner to act as he 
has acted here, in order to “safeguard the revenues.” The 
order denying review in Chilhowee Mills v. Commissioner, 
47 B. T. A. 682, was made on October 16, 1942 (Jt. App., 



69). At that time, the Commissioner could easily have 
“safeguarded the revenues” by adopting the following 
course of action: (1) He could have issued deficiency 
notices to the partners for additional assessments on the 
theory that they were liable for additional tax on a part¬ 
nership capital gain for the fiscal year ended June 30, 1939. 

(2) At the same time, he could have issued a deficiency 
notice against “Chilhowee Mills, Inc.” on the theory that 
the “corporation” realized the capital gain. If the tax¬ 
payers had been so informed of the Commissioner’s posi¬ 
tion, thev could have taken the cases to the Tax Court, and 

" # j 

there the legal issue as to whether the gain was taxable to 
the partners or to the corporation could have been decided 
without “unconscionable double taxation,” provided (3) 
the Commissioner had postponed action, as he had the legal 
right to do, on the 1937 refund claims, pending adjudica¬ 
tion by the Tax Court in the cases before it. 

However, the Commissioner elected to follow a contrary 
course of action. His Agent proceeded to reaudit the part¬ 
nership return for the fiscal year ended June 30, 1939, and 
to arrive at adjustments in partnership income for the year, 
including an increase in the amount of capital gain. His 
Agent represented to the taxpayers that his computation 
was “in accordance with the order of the United States 
Board of Tax Appeals” (Jt. App., 30). On the basis of 
that representation the managers accepted the computation j 
as correct (Jt. App., 43), and thereafter partners paid ad- I 
ditional tax and acquiesced in the disallowance of 1937 re- i 
fund claims. Unless the Commissioner is now held to be 
estopped there will be double taxation which cannot be 
avoided administratively. 
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CONCLUSION. 

In view of the foregoing it is submitted that the decisions 
of the Tax Court in the instant cases should be reversed, 
and that the Court should remand the cases to the Tax 
Court with instructions to enter judgments of no deficiency 
in No. 9024 and of no transferee liability in No. 9025. 

Respectfully submitted , 

Homer Hendricks, 

920 Southern Building, 
Washington 5, D. C. 
Counsel for Petitioners. 

August, 1945. 
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DISTRICT OF COLUMBIA 
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No. 9024 

Chilhowee Mills, Inc., petitioner 

v. 

Commissioner of Internal Revenue, respondent 


No. 9025 

H. A. Vestal, Sr., Transferee, petitioner 

v. 

Commissioner of Internal Revenue, respondent 


ON PETITION FOR REVIEW OF THE DECISIONS OF THE TAX COURT 

OF THE UNITED STATES 


BRIEF FOB TEE RESPONDENT 


OPINION BELOW 

The only previous opinion in these cases is the opinion of 
the Tax Court (App. 66-77), which is reported at 4 T. C. 558. 

JURISDICTION 

These appeals involve a deficiency in federal income taxes 
asserted against Chilhowee Mills, Inc., a dissolved corporation, 
for the fiscal year 1939 in the sum of $11,265.87, and the lia¬ 
bility, at law or in equity, of H. A. Vestal, Sr., a former stock¬ 
holder of the corporation, for the amount of deficiency asserted 

(i) 
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against the corporation. 1 (App. 67.) By stipulation of the 
parties the cases were brought to this Court by petitions for 
review filed April 26, 1945 (App. 78-82, 103-105) pursuant 
to Sections 1141-1142 of the Internal Revenue Code: 

QUESTIONS PRESENTED 

1. Whether assessment and collection of the deficiency in tax 
asserted against Chilhowee Mills, Inc., is barred by the statute 
of limitations. 

2. Whether, if assessment and collection is barred in the case 
of the corporation, there is any liability at law or in equity in 
the case of the transferee stockholders. 

3. Whether, under the facts of the case, the Commissioner 
is prevented by any principle of res judicata, estoppel or elec¬ 
tion from asserting the liabilities here involved. 

STATUTE INVOLVED 

Revenue Act of 1938, c. 289, 52 Stat. 447: 

Sec. 52. Corporation returns. 

Every corporation subject to taxation under this 
title shall make a return, stating specifically the items 
of its gross income and the deductions and credits al¬ 
lowed by this title and such other information for the 
purpose of carrying out the provisions of this title as 
the Commissioner with the approval of the Secretary 
may by regulations prescribe. The return shall be 
sworn to by the president, vice president, or other prin¬ 
cipal officer and by the treasurer, assistant treasurer, or 
chief accounting officer. In cases where receivers, 
trustees in bankruptcy, or assignees are operating the 
property or business of corporations, such receivers, 

1 The proceedings before the Tax Court also involved the transferee liabil¬ 
ity of six other former stockholders of Chilhowee Mills. Inc. (App. 66), and 
similar appeals (No. 9026 to 9031. inclusive) have been taken to this Court 
by such transferees. The parties have agreed that the latter cases shaU 
abide and be governed by the decision of this Court in No. 9025, Vestal v. 
Commissioner, and by order of this Court entered June 4, 1942, pursuant to 
a joint motion of the parties the filing of briefs has been dispensed with in 
Nos. 9026 to 9031, inclusive. 
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trustees, or assignees shall make returns for such cor¬ 
porations in the same manner and form as corporations 
are required to make returns. Any tax due on the basis 
of such returns made by receivers, trustees, or assignees 
shall be collected in the same manner as if collected 
from the corporations of whose business or property 
they have custody and control. 

Sec. 275. Period of limitation upon assessment 

AND COLLECTION. 

Except as provided in section 276— 

(a) General Rule .—The amount of income taxes 
imposed by this title shall be assessed within three 
years after the return was filed, and no proceeding in 
court without assessment for the collection of such 
taxes shall be begun after the expiration of such period. 
* # - # # # 

Sec. 276. Same—Exceptions. 

(a) False Return or no Return .—In the case of a 
false or fraudulent return with intent to evade tax or 
of a failure to file a return the tax may be assessed, or 
a proceeding in court for the collection of such tax may 
be begun without assessment, at any time. 

* • • * * 

Sec. 311. Transferred assets. 

(a) Method of Collection .—The amounts of the 
following liabilities shall, except as hereinafter in this 
section provided, be assessed, collected, and paid in 
the same manner and subject to the same provisions 
and limitations as to the case of a deficiency in a tax 
imposed by this title (including the provisions in case 
of delinquency in payment after notice and demand, 
the provisions authorizing distraint and proceedings 
in court for collection, and the provisions prohibiting 
claims and suits for refunds): 

(1) Transferees .—The liability, at law or in equity, 
of a transferee of property of a taxpayer, in respect 
of the tax (including interest, additional amounts, and 
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additions to the tax provided by law) imposed upon 

the taxpayer by this title. 

• * * * * 

(b) Period of Limitation .—The period of limitation 
for assessment of any such liability of a transferee or 
fiduciary shall be as follows: 

(1) In the case of the liability of an initial trans¬ 
feree of the property of the taxpayer,—within one year 
after the expiration of the period of limitation for 

assessment against the taxpayer; 

***** 

(c) Period for Assessment Against Taxpayer .—For 
the purposes of this section, if the taxpayer is deceased, 
or in the case of a corporation, has terminated its ex¬ 
istence, the period of limitation for assessment against 
the taxpayer shall be the period that would be in effect 

had death or termination of existence not occurred. 

***** 


STATEMENT 

These appeals involve the liability of Chilhowee Mills, Inc., 
a dissolved corporation, for a deficiency in federal income tax 
for the fiscal year ended June 30,1939, in the sum of $11,265.87 
(App. 3, 6-9, 78), and the liability, at law or in equity, for the 
unpaid deficiency asserted against the corporation (App. 
16-17). The parties stipulated the amount of the liability 
to be assessed against each of the several transferees if it should 
be held that there is a deficiency due from the corporation, as 
determined, and that assessment and collection of such de¬ 
ficiency from the corporation is not barred by the statute of 
limitations; or if it should be held that there is a transferee 
liability on the part of such former stockholders, the assess¬ 
ment and collection of which is not barred by the statute of 
limitations. (App. 16-17.) 

The Tax Court sustained the Commissioner’s determination 
of deficiency against Chilhowee Mills, Inc., herein sometimes 
referred to as the taxpayer. (App. 75-77, 78.) Preliminary 
to its decision of the question of the merits of the Commis- 
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sioner’s determination in the case of the corporation the Tax 
Court was required to decide certain preliminary questions 
raised by the taxpayer and the transferee stockholders. (App. 
67-75.) In their petitions for review by this Court the peti¬ 
tioners allege that Cliilhowee Mills, Inc., in fact and in law 
had no taxable income for the fiscal year ended June 30, 1939. 
(App. 82,105.) In their brief before this Court, however, the 
petitioners do not argue that the transactions involved did not 
result in the realization of taxable income to the corporation 
in the fiscal year 1939. They argue only that assessment and 
collection of the tax from Chilhowee Mills, Inc., was barred by 
the applicable statute of limitations (Br. 7, 9-12), that as to 
the transferees there is no liability at law or in equity for the 
reason that assessment against the transferor is barred by 
limitation (Br. 7, 12), and that under the facts the Commis¬ 
sioner is estopped to assert a liability for the year involved 
either against the dissolved corporation as taxpayer or against 
the former stockholders as transferees (Br. 7-8, 13-19). 

The facts of these cases are not in dispute. The parties stip¬ 
ulated before the Tax Court that the entire record in a former 
proceeding before the Board of Tax Appeals (now the Tax 
Court) for redetermination of a deficiency asserted by the Com¬ 
missioner against Chilhowee Mills, a successor partnership com¬ 
posed of former common stockholders of Chilhowee Mills. Inc., 
should be received and considered with the same effect as if such 
evidence had been introduced in the present proceedings before 
the Tax Court. (App. 16.) 2 The facts are sufficiently set out 
in the opinion of the Tax Court (App. 67-77) and that of the 
Board of Tax Appeals in the earlier proceeding (App. 64-65). 

Chilhowee Mills, Inc., originally was incorporated in 1917 
under the laws of Tennessee. In January, 1920, the corporate 
charter was surrendered, but the business was continued, and in 
July, 1928. it was reincorporated without business having 
ceased or materially changed in manner of operation at any time 
after the original incorporation. (App. 55.) On June 30,1937, 

’’The findings of fact and opinion in the partnership proceeding, Chil¬ 
howee Mill» v. Commifixioncr, 47 B. T. A. G82, are printed in the Appendix 
at pages 54 to 65, inclusive. 
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the directors and a majority of the stockholders voted to sur¬ 
render the corporate charter and it was informally agreed 
among stockholders holding more than a majority of the out¬ 
standing common stock that the business would be continued 
as a partnership by the common stockholders. (App. 56, 58.) 3 4 
The charter of the corporation was thereupon surrendered as of 
June 30, 1937 (App. 57), and at all times subsequent thereto 
material to the present proceedings the business of the corpo¬ 
ration was carried on as a partnership composed of the common 
stockholders with H. A. Vestal as “Manager” (App. 57, 58). 

The main reason for dissolving Chilhowee Mills, Inc., and 
forming a partnership in its place was to lessen the tax burden. 
(App. 59.) On or about July 1, 1937, the corporate books 
were closed out and new books opened as partnership books 
of account with separate accounts for each partner. The 
partners were the common stockholders as of June 30, 1937, 
and the interest attributed to each on the partnership books 
was in proportion to his or her stock holdings, with surplus 
and undivided profits carried over to the new books in the 
same proportion. No formal articles of partnership ever were 
entered into. (App. 57-58.)* 

On June 10, 1937, prior to its dissolution. Chilhowee Mills,- 
Inc., in consideration for $15,000 paid to it by one Joseph 
Haines, Jr., an individual, granted the latter an option, effec¬ 
tive until April 30, 1938, to purchase “the good will and sub¬ 
stantially all the other assets” of Chilhowee Mills, Inc., for 
$124,500 less any taxes accrued upon the property but un- 

3 As of June 30, 1937. Chilhowee Mills, Inc., had outstanding common stock 
of $141,250 par value held by 53 stockholders plus $26.S00 pur value of 7% 
preferred and $15,000 par value of 6% preferred stock, all of which was 
retired by September 30,1937, by the issuance of notes to these stockholders. 
(App. 57, 58.) 

4 It is unnecessary for the purposes of the issues involved in these pro¬ 
ceedings to review in detail the method of operation of the business of 
Chilhowee Mills after June 30. 1937, as set out in the finding of facts in 
Chilhotcee Mills v. Commuudoner, supra. (App. 55-62.) It is important 
only that the property of the corporation was not distributed to the part¬ 
nership. but later was sold during the fiscal year 1939 by the trustees In 
dissolution, thereby giving rise to the gain upon which the instant liabilities 
are predicated. (App. 75-77.) 
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paid on the closing date. (App. 56.) On the same day 
Haines assigned all his right, title, and interest under the 
option to the Van Raalte Company, a New York corporation. 
(App. 56.) Under date of-March 30, 1938, the terms of this 
option were extended to November 30, 1938. On October l r 
1938, the premises occupied by Chilhowee Mills, the partner¬ 
ship, were conveyed to Van Raalte Company pursuant to the 
amended option agreement of March 30, 1938. (App. 60.) 6 
The corporation was finally liquidated on or about February 
20, 1939- (App. 62.) 

No corporation income tax return was filed by or on behalf 
of Chilhowee Mills, Inc., for its fiscal year ended June 30,1939, 
and no profit was reported by it upon the sale of its business 
and assets. (App. 67, 71.) The deficiency in tax here in¬ 
volved was asserted by the Commissioner against Chilhowee 
Mills, Inc., on the ground that it had realized a gain of 
$71,998.22 upon the sale of its assets in its fiscal year 1939. 
(App. 6-9.) 8 

In view of the petitioners’ special defenses (Br. 7-8) to the 
assessment and collection of the liabilities here involved it is 
necessary to state some further facts with respect to the pro¬ 
ceeding in Chilhowee Mills v. Commissioner, 47 B. T. A. 682/ 
For the fiscal years ended June 30, 1938, and June 30, 1939,. 

“The agreement of March 30, 1938, was in the form of a written offer 
directed by Haines to “Chilhowee Mills, Inc. and the Officers and Directors 
thereof as Trustees in Dissolution”, and a written acceptance by “Chil¬ 
howee Mills, Inc. in dissolution by H. A. Vestal.” (App. 60.) The deed 
of conveyance descril>ed the party of the first part as (App. 60-61)— 

“Chilhowee Mills, Incorporated, of Athens, Tennessee, a corporation or¬ 
ganized under the laws of Tennessee in process of dissolution, and H. A_ 
Vestal, M. A. Riddle, H. P. Smiley, G. F. Lockmiller, O. A. Knox, E. L. 
Willson. Marie Kinser, and E. B. Madison, constituting all the officers and 
directors of said corporation at the time it surrendered its charter and now 
Trustees in dissolution of Chilhowee Mills, Incorporated.” 

*The liability of H. A. Vestal, Sr. (App. 83-87, 103-105), and other peti¬ 
tioners Involved here and before the Tax Court (App. 16-17) was asserted 
against them as transferees of Chilhowee Mills, Inc. 

7 Whether the sale of assets of Chilhowee Mills, Inc., constituted a taxable 
transaction, of the amount of the profit realized thereon, or whether the 
other petitioners are liable as transferees, are questions not now involved, 
in these proceedings. 
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Chilhowee Mills (the partnership) filed returns on partnership 
forms and treated the income shown thereon as partnership 
income taxable to the individual members of the partnership. 
(App. 55.) The Commissioner determined that the partner¬ 
ship was an association taxable as a corporation for the two 
years involved and asserted deficiencies in income tax against 
it on that basis in the respective amounts of $12,730.82 and 
$12,906.17, plus a deficiency of $3,452.36 in excess profits for 
the fiscal year ended June 30, 1938. (App. 54-55.) The ap¬ 
peal from that determination constituted the basis of the 
earlier decision of the Board of Tax Appeals (now the Tax 
Court) in Chilhowee Mills v. Commissioner, supra. (App. 
54-65.) The only question involved in that proceeding was 
whether Chilhowee Mills was, for the fiscal years ended June 
30, 1938. and 1939. an association taxable as a corporation for 
purposes of the federal income and excess profits tax, or 
whether it was a partnership, the income of which was taxable 
to the individual members of the partnership. (App. 55.) 
The Board of Tax Appeals held that under the facts Chilhowee 
Mills was a partnership during the years involved, and a part¬ 
nership not being a taxable entity, or a taxpayer against whom 
a deficiency could be asserted, it held there was no deficiency 
against Chilhowee Mills for the fiscal years ended June 30, 
1938. and 1939. (App. 54-65.) It declined to determine the 
amount of income realized by the partnership or whether it 
should report a profit on the sale of the corporate assets on 
the ground that such issues could be determined only in pro¬ 
ceedings in which the individual partners were petitioners 
(App. 64-65.) The Commissioner filed a motion for review 
of that decision, which was denied by the Board, but no appeal 
was taken. (App. 69.) 

Thereafter an internal revenue agent audited the returns of 
the individual partners of of Chilhowee Mills for the taxable 
years 1937,193S. and 1939, and treated the transactions set out 
above as a distribution by Chilhowee Mills, Inc., in liquidation 
in 1937 the gain from which was taxable to the individuals. 
(App. 69-70.) The effect of these adjustments on the indi- 
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vidual partners’ liabilities for those years has been stipulated 
(App. 17-19), and the basis of the adjustments is shown in 
letters from the Internal Revenue Agent in Charge at Nash¬ 
ville, Tennessee (App. 41-54, 68). 

In the opinion below the Tax Court held that the Commis¬ 
sioner had correctly determined a deficiency of $11,265.87 
against Chilhowee Mills, Inc. (App. 75-77, 78), that such 
deficiency was not barred by the statute of limitations (App. 
71-72), that the decision in Chilhowee Mills v. Commissioner, 
was not res judicata of the issues here involved (App. 70-71), 
and that the Commissioner was not estopped to assert the lia¬ 
bilities here involved (App. 72-75). 

SUMMARY OF ARGUMENT 

Chilhowee Mills, Inc., although it had surrendered its charter 
in 1937, was continued in existence by state law for the purpose 
of winding up its affairs and its officers and directors were made 
trustees for that purpose. When it sold its property at a profit 
in 1939 it was required by law to file an income tax return. It 
failed to do so and there is no statute of limitations barring 
assessment of income taxes against it. The partnership return 
filed for the fiscal year 1939 by a successor partnership com¬ 
posed of former stockholders of the dissolved corporation is not 
a return by or for the corporation which will start the running 
of the statute of limitations on assessment. 

It is immaterial, however, whether assessment against the 
corporation is barred. The bar of the statute of limitations does 
not extinguish the tax liability and the time for assessment 
against the transferees had not expired, even if the partnership 
return be treated as a return by the dissolved corporation, at 
the time the Commissioner asserted the transferee liabilities 
here involved against the former stockholders of the corpo¬ 
ration. 

The earlier decision of the Board of Tax Appeals holding that 
the successor partnership was taxable as such, and not as a 
corporation is not res judicata of any issue involved in these 
proceedings. The Commissioner is not estopped to assert the 
liabilities here involved. 
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ARGUMENT 

I 

Assessment of the deficiency against Chilhowee Mills, Inc., is 
not barred by any statute of limitations 

Petitioners first argue that assessment and collection of the 
deficiency asserted against Chilhowee Mills, Inc., the dissolved 
corporation, is barred by the statute of limitations. (Br. 9-12.) 
There is no merit to this argument and the Tax Court properly 
so held. (App. 71-75.) The applicable statute (Section 52 of 
the Revenue Act of 1938, supra) requires every corporation 
subject to the income tax imposed by that Act to file a return 
of income. Section 275 (a) of that Act, supra, provides that 
the tax imposed under the Act shall be assessed within three 
years after the return was filed, but Section 276 (a), supra, pro¬ 
vides that in the case of a false or fraudulent return, or failure 
to file a return, the tax may be assessed or a proceeding in court 
for collection thereof may be begun at any time. 

The Tax Court held that Chilhowee Mills, Inc., disposed of 
its property in the fiscal year 1939 in a transaction which re¬ 
sulted in the realization of taxable gain as determined by the 
Commissioner. (App. 75-77.) That part of the Tax Court’s 
decision is not now’ questioned. Being subject to tax, the cor¬ 
poration, or its trustees in dissolution, was required to file an 
income tax return. No return was filed by or for the corpora¬ 
tion for the year involved and assessment and collection is not 
barred by any statute of limitations. Updike v. United States, 
8 F. 2d 913 (C. C. A. 8th), certiorari denied, 271 U. S. 661; 10 
Mertens, Law of Federal Income Taxation, Sec. 57.13. 

Petitioners seek to avoid the effect of the statute by arguing 
that the partnership return filed by Chilhowee Mills for the 
fiscal year 1939 started the running of the statute of limitations. 
They cite the decisions of the Supreme Court in Germantown 
Trust Co. v. Commissioner, 309 U. S. 304, as supporting this 
argument. (App. 9-12.) But there is no merit to this argu¬ 
ment and, as pointed out by the Tax Court (App. 71-72), the 
decision in the Germantown Trust Company case is not author¬ 
ity for the proposition advanced here. In that case the Ger¬ 
mantown Trust Company, in its capacity as trustee thereof. 
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filed a fiduciary return- on behalf of the Germantown Trust 
Company Bond Investment Fund on the assumption that the 
Investment Fund was a trust for tax purposes. The Commis¬ 
sioner ruled that the Investment Fund was an association tax¬ 
able as a corporation. The substance of the Supreme Court’s 
decision is that even if the Investment Fund was taxable as an 
association the fiduciary return filed by it sufficiently complied 
with the requirements of the statute to start the running of 
the statute of limitations. 

The instant case is entirely different. The corporation, al¬ 
though it had surrendered its charter as of June 30, 1937, was 
continued in existence under state law for the purpose of wind¬ 
ing up its affairs and its officers and directors became trustees in 
dissolution for winding up its affairs. See Michie’s Tennessee 
Code of 1938 (Annotated), Sections 3756 and 3757. Chilhowee 
Mills, Inc., was not finally liquidated until on or about Feb¬ 
ruary 20, 1939. (App. 62.) In the meantime it continued 
as a separate legal entity for purposes of the federal income 
tax, and as such the trustees in dissolution were required to 
file a return for it if it had taxable income. 

Chilowee Mills was a partnership during the period of dis¬ 
solution of Chilhowee Mills, Inc. It was a separate legal 
entity, but being a partnership it was not taxable. Instead, its 
partners were taxable on their distributive share of the partner¬ 
ship net income. The partnership was required to file a return, 
however, on the form and containing the information prescribed 
by the law and the regulations. This it did for the fiscal years 
ended June 30, 1938. and 1939. If the Board of Tax Appeals 
had sustained the Commissioner’s determination in Chilhowee 
Mills v. Commissioner, supra, that the partnership was an “as¬ 
sociation” taxable as a corporation the partnership returns filed 
by Chilhowee Mills would have been sufficient under the de¬ 
cision in Germantown Trust Co. v. Commissioner, supra, to 
start the running of the statute of limitations for assessment 
against the “association.” But there is absolutely no authority 
or justification for saying that the partnership returns filed by 
Chilhowee Mills constituted corporate returns of Chilhowee 
Mills, Inc., for purposes of the statute of limitations. And the 
situation is not altered by the fact that the members of the 


* 
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pamership were former stockholders of the corporation or that 
the corporate business was continued by the partnership. 

It is unnecessary to labor this point further, however, be¬ 
cause it is immaterial whether the period for assessment against 
the corporation had expired as long as the period for assessment 
of the transferee liability of the former stockholders of the cor¬ 
poration had not expired at the time the Commissioner mailed 
his deficiency notices to them. 


II 

Assessment against the transferees of Chilhowee Mills, Inc., 
is not barred by the statute of limitations 

The only argument advanced by petitioners with respect to 
their contention that assessment against the transferees of 
Chilhowee Mills, Inc., is barred by the statute of limitations is 
a reference to Section 1117 (e) of the Internal Revenue Code, 8 
one of the administrative provisions relating to reports and de¬ 
cisions of the Tax Court, which provides that if assessment or 
collection of any tax is barred by the statute of limitations the 
decision of the Tax Court to that effect shall be considered as its 
decision that there is no deficiency. (Br. 12.) They argue that 
if the transferor is not liable for the tax, “because of the running 
of the statute of limitations or for any other reason” there can 
be no liability at law or in equity on the part of the transferee. 
(Br. 12.) 

What the effect of a decision that the transferor is not liable 
“for any other reason” is not involved here. But it is absurd 
to say that a transferee is not liable merely because the statute 
bars assessment against the transferor. To so hold would com¬ 
pletely nullify the elaborate provisions prescribed by Congress 
for collecting a transferee liability after assessment against the 
transferor is barred. See Section 311 of the Internal Revenue 
Code. The bar of the statute of limitations does not extinguish 
the tax liability. It only bars the remedy. In cases like these 
cases it is not even necessary to proceed against the taxpayer 

* Taken from Section 900 of the Revenue Act of 1924, c. 230. 43 Stat. 253, as 
amended by Section 1000 of the Revenue Act of 1926, c. 27, 44 Stat. 9, and 
Section 601 of the Revenue Act of 1928, c. 852, 45 Stat. 791. 
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before asserting a liability against the transferees. Flynn v. 
Commissioner, 77 F. 2d 180 (C. C. A. 5th), affirming 28 B. T. A. 
578; Coffee Pot Holding Corp. v. Commissioner, 113 F. 2d 415 
(C. C. A. 5th); Helvering v. Wheeling Mold & Foundry Co., 
71 F. 2d 749 (C. C. A. 4th), certiorari denied, 293 U. S. 603; 
Fairless v. Commissioner, 67 F. 2d 475 (C. C. A. 6th); American 
Equitable Assur. Co. of New York v. Helvering, 68 F. 2d 46 
(C. C. A. 2d). Hence the important question here is whether 
the liability against the transferees was asserted within the 
applicable period of limitation, regardless of whether assess¬ 
ment against the transferor was barred. 

Section 311 (a) of the Revenue Act of 1938, supra, authorizes 
assessment and collection of transferee liability for taxes in the 
same manner and subject to the same provisions and limitations 
as in the case of a deficiency in tax. Subsection (b) of that 
section, supra, provides that the period of limitation for assess¬ 
ment of any such transferee liability shall, in the case of the 
liability of an initial transferee of the property of the taxpayer, 
be within one year “after the expiration of the period of limi¬ 
tation for assessment against the taxpayer.” Since Chilhowee 
Mills, Inc., filed no return for the fiscal year 1939 the deficiency 
could be assessed against it at any time and there was no bar 
to the assessment of liabilities against the transferees. 

But if we assume, as petitioners argue (Br. 9-12), that the 
partnership return filed by Chilhowee Mills for the fiscal year 
ended June 30, 1939, constituted a return by the corporation 
for purposes of the statute of limitations, assessment of the 
transferee liabilities here involved still was not barred when 
the Commissioner mailed the transferee notices which were 
made the basis of these appeals. 9 The partnership return for 
1939 was filed when due on September 15, 1939. (R. 10, 20.) 
The Commissioner had three years from that date, or until Sep¬ 
tember 15, 1942, under Section 275 (a) of the Revenue Act of 
1938, in which to assess any deficiency against the original tax¬ 
payer, and one year from that date, or until September 15, 

’Petitioners seem to admit as much (Br. 12) and rely entirely on the 
contention that if, as they contend, assessment was barred against the 
corporation the liability for the tax was extinguished and there was no 
liability to assert against the transferees. 
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1943, under Section 311 (b) within which to assert a transferee 
liability against the former stockholders of Chilhowee Mills, 
Inc. The transferee notice in these cases was mailed July 17, 
1943. (App. 83, 87.) The notices were therefore timely and 
it is unnecessary even to consider the effect, if any, of Section 
27G of the Act, as a result of the earlier appeal of Chilhowee 
Mills. 

Ill 

The Commissioner is not prevented by any principle of res 
judicata , or estoppel from asserting the liabilities here in¬ 
volved 

The petitioners’ argument on this point (Br. 13-19) is a 
mixture of res judicata, election and estoppel. It is argued 
that the Commissioner “elected” to accept the decision of the 
Board of Tax Appeals in Chilhowee Mills v. Commissioner, 
supra, that his agents adjusted the individual returns of the 
several partners for the years 1937,1938, and 1939 on the basis 
that the corporate assets had been distributed to the partner¬ 
ship in liquidation in 1937 and sold by the partnership in 1939, 
and that the partners having accepted that adjustment by the 
agents the Commissioner is now estopped by the decision in 
Chilhowee Mills v. Commissioner, to assert the liabilities here 
involved. (Br. 7-8.) 

We submit the Tax Court properly held (App. 70-71) that 
the earlier decision in Chilhowee Mills v. Commissioner, is not 
res judicata here. The only issue decided in that case was 
whether Chilhowee Mills was a partnership or an “association” 
taxable as a corporation. The Board held that Chilhowee 
Mills was a partnership, and since partnerships are not tax¬ 
able as such the Commissioner could not lawfully assert a 
deficiency against Chilhowee Mills. Therefore there was no 
other question which the Board could or did decide in that 
case. The Commissioner accepted the decision as far as it 
went, but it did not decide anything relating to the partners’ 
distributive share of partnership income. 

The former decision cannot be res judicata here. There is no 
priority of parties, and the subject matter at issue here was 
not and could not have been decided in the former proceeding. 
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The party involved in the former proceeding was a partnership; 
the parties involved here are a dissolved corporation, repre¬ 
sented by its trustees in dissolution, and some of its former 
stockholders. The only issue in the former case was whether 
the partnership was an “association” within the meaning of 
the statute and therefore taxable as a corporation; the sub¬ 
stantive issues here were whether the dissolved corporation 
sold its assets at a profit on which it is subject to tax (that 
issues having been abandoned before this Court), and, if so, 
whether the former stockholders involved are liable as trans¬ 
ferees for that unpaid tax. 

The only “election” made as a result of the decision in the 
partnership case was made by the partners themselves—not 
by the Commissioner. The internal revenue agent who audited 
the partnership returns and individual returns of the partners 
for 1937, 1938, and 1939 may have thought he was computing 
their distributive share of partnership income in accordance 
with the Board’s decision. But his action was not binding 
either on them or on the Commissioner. Compare Angelus 
Milling Co. v. Commissioner, decided by the Supreme Court 
May 21, 1945 (1945 C. C. H., par. 9310), rehearing denied, 
June 18, 1945; Couzens v. Commissioner, 11 B. T. A. 1040. 
The partners did not need to accept the agent’s adjustments. 
But they chose to do so rather than insist, as they had a right . i 
to do under Section 272 of the Revenue Act of 1938, that the 
Commissioner make a final determination of deficiency which 
would permit appeals to the Board of Tax Appeals to determine 
the merit of their tax. In fact, in its opinion in Chilhowee Mills 
v. Commissioner, the Board of Tax Appeals pointed out the 
possible alternative methods of taxing the profits from the 
sale of assets of Chilhowee Mills, Inc. (App. 65), and the trans¬ 
ferees are not in a position to complain where they deliberately 
accept the adjustments of a field agent without some assurance 
that his determination is proper. Estoppel, to be available as 
a defense must be specifically pleaded. Helvering v. Salvage, 
297 U. S. 106. Here the petitioners, although they pleaded 
res judicata, did not also plead estoppel. (App. 3,83-84.) The 
question of estoppel should not be considered by this Court. 
Helvering v. Salvage, supra. Furthermore, as pointed out by 
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the Tax Court (App. 74) the corporation in dissolution, which 
is the transferor before this Court, cannot successfully advance 
the argument of estoppel against the Commissioner by reason 
of his assertion of tax liability against other taxpayers even 
though the liability asserted is inconsistent with liability on the 
part of the corporation. The mere fact that taxes on gains on 
the liquidation were, as a result, collected from the individuals 
on a wrong theory does not estop the Commissioner from col¬ 
lecting a tax from the right taxpayer on the correct theory. 
Niles Bement Pond v. Commissioner, 281 U. S. 257; Guaranty 
Trust Co. v. Commissioner, 98 F. 2d 162 (C. C. A. 2d); Emery 
v. Commissioner, 78 F. 2d 407 (C. C. A. 1st). 

The decisions relied upon by petitioners (Br. 14-18) do not 
require a different conclusion. United States v. Brown, 86 F. 
2d 798 (C. C. A. 6th), differs from the instant cases. The suit 
in that case was filed March 1, 1926, against transferee stock¬ 
holders of a dissolved corporation to collect unpaid taxes de¬ 
termined against the corporation for years prior to the dissolu¬ 
tion. Thereafter the Commissioner determined deficiencies in 
income taxes against the transferee stockholders for the year of 
dissolution on the ground that they had realized profit upon 
the dissolution equal to the difference between the cash of their 
stock and the amount received upon liquidation. One of the 
issues raised before the Board of Tax Appeals was that in com¬ 
puting their profit upon liquidation the amount of corporation 
taxes sued for in the equity proceeding should be eliminated 
as a part of the proceeds on liquidation. The Board decided 
this issue against the taxpayer. 10 The equity suit was allowed 
to lie dormant until after the Board of Tax Appeals’ decision 
became final. The Circuit Court of Appeals held that the 
Commissioner had elected to press the tax appeal proceeding 
and to have all of the proceeds from distribution taxed as in- 

’* The memorandum opinion of the Board, entered November 22, 1932 
(Docket Nos. 22541 and 22542), is not reported but was included in the record 
on review in United States v. Broum, supra. It shows that the basis of the 
Board’s decision was that the taxpayers had Interposed defenses to the 
equity action and had not paid any part of the transferee liability, otherwise 
It would have been allowed the reduction, citing Barker v. Commissioner. 
3 B. T. A. 1180; Cremin v. Commissioner, 5 B, T, A. 1164; O’Neal v. Commit- 
sioner, 18 B. T. A. 1036. 
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come rather than first proceeding to collect from the distribu¬ 
tees the amount due as taxes of the transferor. Whether the 
decision is sound or not. it differs so greatly on the facts that it 
clearly has no application to the present situation. 

Joseph Eichelberger & Co. v. Commissioner, 88 F. 2d 874 
(C. C. A. 5th), cited by petitioners (Br. 16), also has no appli¬ 
cation here. In that case the taxpayer undertook to sell prop¬ 
erty at a substantial loss in 1930 and claimed the loss in its 
income tax return. The loss was disallowed by the internal 
revenue agent and the sale thereupon cancelled. The same 
property was again sold to another purchaser in 1932 for the 
same price and the same loss was claimed in the taxpayer’s 1932 
return. The Commissioner disallowed the deduction for 1932, 
presumably on the ground that the sale took place in 1930. 
The principal question involved and decided, was whether the 
property was sold in 1930 or in 1932, although the court did 
add that it was unjust for the Commissioner to contend no loss 
should be allowed in either year. No question of election or 
estoppel was involved. 

Ford Motor Co. v. United States, 9 F. Supp. 590 (C. Cls.), 
certiorari denied, 296 U. S. 636, cited by petitioners (Br. 17), 
likewise is not in point. That was a suit against the Govern¬ 
ment to recover interest on an overpayment of income tax by 
one corporation which had been credited against an additional 
tax assessed against another company. No question of election 

Respectfully submitted. 

CONCLUSION 

The decision of the Tax Court is right. It is supported by 
the facts and the law and should be affirmed. 

Respectfully submitted, 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 
Sewall Key, 

Helen R. Carloss, 

Fred E. Youngman, 

Special Assistants to the Attorney General. 

September 1945. 
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3 Filed Oct 12 1943 

THE TAX COURT OF THE UNITED STATES 

Docket No. 3125 

Chilhowee Mills, Ixc., a dissolved corporation. By: 
H. A. Vestal, Miles A. Riddle, H. P. Smiley, G. F. * 
Lockmiller, Oscar A. Knox, E. L. Willson, (Miss) 
Marie Kinser, and E. B. Madison, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (In¬ 
ternal Revenue Agent in Charge, Nashville Division) dated 
July 17, 1943, and as a basis of its preceeding alleges as 
follows: 

1. Chilhowee Mills, Inc. was formerly a corporation 
organized and existing under Tennessee law, with its office 
and place of business at Athens, Tennessee. Said corpora¬ 
tion was dissolved, in accordance with the law of the State 
of Tennessee, July 2, 1937, on which date its corporate 

charter was surrendered. The officers and directors 

4 of said corporation at the time of said dissolution 
were H. A. Vestal, Miles A. Riddle, H. P. Smiley, 

G. F. Lockmiller, Oscar A. Knox, E. L. Willson, (Miss) 
Marie Kinser, and E. B. Madison, who file this petition in 
behalf of said dissolved corporation and who are author¬ 
ized under the law of Tennessee, to act in behalf of said 
corporation. The return for the period here involved was 
a partnership return filed by “Chilhowee Mills” with the 
Collector for the district of Tennessee. 

2. The notice of deficiency (a copy of which is attached 
and marked “Exhibit A”) was mailed to Chilhowee Mills, 
Inc. on July 17, 1943. 


I 
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3. The taxes in controversy are income taxes for the 
fiscal year ended June 30, 1939 and in the amount of 
$11,265.87. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) Assessment is barred by the applicable statute of 
limitation. 

(b) Assessment is barred by the rule of res adjudicata, 
the issue involved having been implicit in the decision and 
judgment of no deficiency by the then United States Board 
of Tax Appeals in the proceeding entitled “Chilhowee 
Mills v. Commissioner of Internal Revenue,” Docket No. 
108,922. 

(c) Chilhowee Mills, Inc. in fact and in law had no tax¬ 
able income for the fiscal year ended June 30, 1939. 

5 5. The facts relied upon as the basis of this pro¬ 

ceeding are as follows: 

Applicable to all Errors 

(a) Prior to June 30, 1937, Chilhowee Mills, Inc. was a 
corporation organized and doing business under the laws 
of Tennessee, at Athens, Tennessee. 

(b) June 30, 1937, by recommendation of its Board o£ 
Directors and by vote of its stockholders, the corporation 
was dissolved; July 2, 1937, its charter was surrendered in 
the office of the Secretary of State of Tennessee, and the 
said corporation stood finally dissolved under the law of 
Tennessee. 

(c) June 30, 1937, as a part of the liquidation and disso¬ 
lution of said Chilhowee Mills, Inc., all of its assets and 
properties were distributed pro rata to its stockholders. 

(d) Thereupon the former stockholders of said corpora¬ 
tion entered into a partnership under the name “Chilhowee 
Mills” to conduct the business formerly conducted by the 
corporation. 

(e) Throughout the fiscal years ended June 30, 1938 and 
June 30,1939, as found and held by the then United States 




4 


Board of Tax Appeals in Docket No. 108,922, the business 
vas conducted as a partnership and not as a corporation. 

Applicable to Error (a) 

(f) The deficiency herein is predicated on a profit of 
$71,99S.22 asserted by the Commissioner to have been real¬ 
ized by Chilhowee Mills, Inc. during the fiscal year ended 
June 30,1939, as a result of the sale of certain assets. 

6 (g) On September 15, 1939, Chilhowee Mills filed 
with the Collector of Internal Revenue, Nashville, 

Tennessee, its partnership return of income on Form 1065 
for the fiscal year ended June 30, 1939, as required by Sec. 
187, Revenue Act of 1938. 

(h) Said partnership return set forth specifically the 
items of partnership gross income and deductions and 
other information required by Sec. 187, Revenue Act of 
1938 and by Art. 187-1 of Treasury Regulations 101. 

(i) Among the items of income set forth and reported 
in said return was a profit of $50,991.02 derived from sale 
of the identical assets in respect of which the respondent 
charges a profit to “Chilhowee Mills, Inc.” in the notice of 
deficiency attached hereto and marked “Exhibit A”. The 
difference between the figure reported in the partnership 
return and the figure ($71,998.22) set forth by the respon¬ 
dent in said notice of deficiency is due to the fact that the 
respondent uses a lower figure than was used in the part¬ 
nership return in arriving at the adjusted basis of the 
assets for determining gain or loss on sale. 

(j) In their individual returns for the calendar year 
1939, filed on or about March 15, 1940, the members of the 
partnership reported as gross income the amounts of their 
distributive shares in the partnership income for the fiscal 
year ended June 30, 1939 as set forth in the said return of 

the partnership. 

7 (k) Assessment of the deficiency herein is barred 
by the three year period of limitation as set forth 
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in Sec. 275(a), Revenue Act of 1938. See Germantown 
Trust Co. v. Commissioner, 309 U. S. 304 (1940). 

Applicable to Error (b) 

(l) The issue herein is res adjudicata, since it was im¬ 
plicit in the decision and judgment of no deficiency by the 
then United States Board of Tax Appeals in the proceed¬ 
ing entitled “Chilhowee Mills v. Commissioner,” Docket 
No. 108,922. Final judgment of no deficiency for the fiscal 
year ended June 30, 1939 was entered therein September 
19,1942; no appeal therefrom was taken by the respondent. 

Applicable to Error (c) 

(m) June 30, 1937 all assets of Chilhowee Mills, Inc., in¬ 
cluding the assets as to the sale of which the respondent 
asserts profit was realized by Chilhowee Mills, Inc. during 
the fiscal year here involved, were distributed pro rata to 
the stockholders of said corporation. 

(n) From and after June 30,1937 and including all mate¬ 
rial dates in the fiscal vear ended June 30, 1939 the said 
assets were owned by Chilhowee Mills, a partnership, and 
not by Chilhowee Mills, Inc., a corporation which stood 
dissolved and liquidated, nor by any officers, directors, or 
statutory trustees representing said Chilhowee Mills, Inc. 

(o) The sale of assets which the respondent asserts re¬ 
sulted in a profit to Chilhowee Mills, Inc. during the 

8 fiscal year ended June 30, 1939 was in fact and in 
law made by Chilhowee Mills, a partnership. 

Wherefore, it is prayed that this Court may hear the 
proceeding and hold as follows: 

(1) Assessment of the deficiency here involved is barred 
by the applicable statute of limitation. 

(2) Assessment is barred by the rule of res adjudicata. 

(3) Chilhowee Mills, Inc. in fact and in law had no tax¬ 
able income for the fiscal year ended June 30, 1939. 
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Such other and further relief is prayed for as may be 
proper. 

HOMER HENDRICKS 
c/o Miller & Chevalier, 

920 Southern Bldg., 

Washington 5, D. C. 

CLIFFORD D. BUFFON 
Volunteer Bldg., 

Chattanooga 2, Tenn. 

Counsel for Petitioner 

11 Exhibit A 


Form 1230 


8N-IT-1 


702 Bennie-Dillon Bldg. 
Nashville 3, Tenn. 


TREASURY DEPARTMENT 
Internal Revenue Service 

Office of 

Internal Revenue Agent 
in Charge 
Nashville Division 

Jul 17 1943 

Chilhowee Mills, Inc., 

Athens, Tennessee. 

Gentlemen: 


You are advised that the determination of your income 
tax liability for the taxable year ended June 30, 1939, dis¬ 
closes a deficiency of $11,265.87 as shown in the statement 
attached. 

In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency men¬ 
tioned. 

Within 90 days (not counting Sunday or a legal holiday 
in the District of Columbia as the 90th day) from the date 
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of the mailing of this letter, you may file a petition with The 
Tax Court of the United States for a redetermination of 
the deficiency. 

• Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Internal 
Revenue Agent in Charge, Nashville, Tennessee, for the 
attention of IT.-90D. The signing and filing of this form 
will expedite the closing of your return(s) by permitting 
an early assessment of the deficiency, and will prevent the 
accumulation of interest, since the interest period termin¬ 
ates 30 days after filing the form, or on the date assess¬ 
ment is made, whichever is earlier. 

Respectfully, 

Guy T. Helvering, 

Commissioner, 

By 

(Sgd) N. F. RICHARDSON 

Acting Internal Revenue 
Agent in Charge. 

Enclosures: 

Statement. 

Form of waiver. 870. 

HED: ALR 

12 STATEMENT 

IT :90D 

Chilhowee Mills, Inc., 

Athens, Tennessee. 

j 

Tax Liability for the Taxable Year ended 
June 30, 1939 

i 

Liability Assessed Deficiency 
Income Tax $11,265.87 None $11,265.87 

This determination of your income tax liability has been j 
made upon the basis of information which is on file in this j 
office. 


i 

j 
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Adjustments to Net Income 


Net income as disclosed by return $ None 

Unallowable deductions and additional income: 

(a) Profit on sale of assets $71,998.22 

Total $71,998.22 

Nontaxable income and additional deductions: 

(b) Depreciation 3,720.24 

Net income as corrected . $68,277.98 

Explanation of Adjustments 


(a) The proceeds from the sale during the fiscal year 
ended June 30, 1939, of the assets of Chilhowee Mills, Inc., 
title to which remained in the corporation, made in the 
name of the corporation by the officers and directors as 
trustees in dissolution pursuant to an option executed be¬ 
fore the surrender of the corporate charter and renewed 
after its surrender by the same officers and directors as 
trustees acting on behalf of the corporation, are to be con¬ 
sidered as income taxable as corporate income pursuant to 
articles 22(a)-21 and 52-2, Regulations 94. 


13 Chilhowee Mills, Inc. Statement. 

Explanation of Adjustments 
(Cont’d) 

(b) This adjustment represents such reasonable allow¬ 
ance for depreciation as is allowable as deduction by Sec¬ 
tion 23(1) of the Revenue Act of 1938. 

Computation of Tax 

Income Tax: 

Net income $68,277.98 

Adjusted net income $68,277.98 

Tax on adjusted net 
income of $68,277.98 at 19% 

Less: Dividends paid credit 
Amount of income tax 


$12,972.82 

1,706.95 

$11,265.87 
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Income tax assessable $11,265.87 

Income tax assessed None 

Deficiency of income tax $11,265.87 

14 Filed Dec 8 1943 

Answer. 

Comes now the Commissioner of Internal Revenue, by 
his attorney, J. P. Wenchel, Chief Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition filed herein, 
admits, denies and qualifies as follows: 

1. Admits that Chilhowee Mills, Inc. was formerly a cor¬ 
poration organized and existing under Tennessee lawr, with 
its office and place of business at Athens, Tennessee. Ad¬ 
mits that its corporate charter was surrendered on July 2, 
1937. Admits that the officers and directors of said cor¬ 
poration at the time of the surrender of its charter were 
H. A. Vestal, Miles A. Riddle, H. P. Smiley, G. F. Lock- 
miller, Oscar A. Knox, E. L. Willson, (Miss) Marie Kinser, 
and E. B. Madison, who filed the petition herein in behalf 
of said dissolved corporation and who are authorized under 

the law of Tennessee to act in behalf of said corpora¬ 
ls tion. Admits that a partnership return of income 
on Form 1065 for the period here involved was filed 
in the name of “Chilhowee Mills” with the Collector for 
the District of Tennessee. Denies the remaining allega¬ 
tions contained in paragraph 1 of the petition. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition. 

4. Denies that errors were committed as alleged in sub- 
paragraphs (a), (b) and (c) of paragraph 4 of the petition. 

5 (a). Admits the allegations contained in subparagraph 
(a) of paragraph 5 of the petition. 

(b). Admits that on June 30,1937, its Board of Directors 
recommended and its stockholders voted to dissolve the 
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corporation. Admits that the corporation’s charter was 
surrendered in the office of the Secretary of State of Ten¬ 
nessee on July 2, 1937. Denies the remaining allegations 
contained in subparagraph (b) of paragraph 5 of the 
petition. 

(c) Admits that all of the assets and properties of Chil- 
howee Mills, Inc. have been distributed pro rata to its 
stockholders. Denies the remaining allegations contained in 
subparagraph (c) of paragraph 5 of the petition. 

16 5. (d). Admits that the former stockholders of said 
corporation purported to enter into a partnership 

under the name “Chilhowee Mills” to conduct the business 
formerly conducted by the corporation. Denies the remain¬ 
ing allegations contained in subparagraph (d) of para¬ 
graph 5 of the petition. 

(e) . Admits that the then United States Board of Tax 
Appeals in Docket No. 108922 found and held that during 
the fiscal years ended June 30, 1938 and June 30, 1939, the 
petitioner therein, Chilhowee Mills, was a partnership en¬ 
gaged in the business formerly carried on by Chilhowee 
Mills, Inc. Denies the remaining allegations contained in 
subparagraph (e) of paragraph 5 of the petition. 

(f) . Admits the allegations contained in subparagraph 
(f) of paragraph 5 of the petition. 

(g) . Admits that on September 15, 1939, there was filed 
in the name, Chilhowee Mills, with the Collector of Internal 
Revenue for the District of Tennessee, a partnership re¬ 
turn of income on Form 1065 for the fiscal year ended June 
30, 1939, purportedly as required by Section 187, Revenue 
Act of 1938. Denies the remaining allegations contained 
in subparagraph (g) of paragraph 5 of the petition. 

(h) . Admits that said partnership return set forth cer¬ 

tain items purporting to represent the partnership 

17 gross income and deductions and other information 
required by Section 187, Revenue Act of 1938, and 

by Article 187-1 of Treasury Regulations 101. Denies the 
remaining allegations contained in subparagraph (h) of 
paragraph 5 of the petition. 
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5. (i). Admits that among the items of income set forth 
and reported in said return was an item of $50,991.02, pur¬ 
porting to represent the profit derived from sale of the 
identical assets in respect of which the respondent charges 
a profit to “Chilhowee Mills, Inc.” in the notice of defi¬ 
ciency attached to the petition herein an dmarked “Exhibit 
A”. Admits that the difference between the figure re¬ 
ported in the partnership return and the figure ($71,998.22) 
set forth by the respondent in said notice of deficiency, is 
due to the fact that the respondent uses a lower figure than 
was used in the partnership return in arriving at the ad¬ 
justed basis of the assets for determining gain or loss on 
sale. Denies the remaining allegations contained in sub- 
paragraph (i) of paragraph 5 of the petition. 

(j). Admits that in their individual returns for the cal¬ 
endar year 1939, filed on or about March 15, 1940, the mem¬ 
bers of the purported partnership reported as gross income 
the amounts of their purported distributive shares in the 
purported partnership income for the fiscal year ended 
June 30, 1939, as set forth in the said return of the 
18 purported partnership. Denies the remaining alle¬ 
gations contained in subparagraph (j) of paragraph 
5 of the petition. 

5. (k). Denies the allegations contained in subparagraph 

(k) of paragraph 5 of the petition. 

(l) . Admits that a final decision of no deficiency, for the 
fiscal year ended June 30, 1939, was entered on September 
19, 1942 by the then United States Board of Tax Appeals 
in the proceeding entitled “Chilhowee Mills v. Commis¬ 
sioner”, Docket No. 108922. Admits that no appeal there¬ 
from was taken by the respondent. Denies the remaining 
allegations contained in subparagraph (1) of paragraph 5 
of the petition. 

(m) . Admits that all assets of Chilhowee Mills, Inc. have 
been distributed pro rata to the stockholders of said cor¬ 
poration. Denies the remaining allegations contained in 
subparagraph (m) of paragraph 5 of the petition. 
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(n) and (o). Denies the allegations contained in sub- 
paragraphs (n) and (o) of paragraph 5 of the petition. 

Denies generally and specifically each and every material 
allegation not hereinbefore admitted, qualified or denied. 

Further Answer and Affirmative Defense as to Petitioner’s 
Plea of Statute of Limitations. 

6. Further answering the allegations of the petition 
herein, respondent avers as follows: 

(a). That no Federal income tax return for the fiscal 
year beginning July 1,193S and ended June 30,1939, 
19 was ever filed by “Chilhowee Mills, Inc.,” by any 
person in its behalf, or by any of its officers or 
directors acting for it in dissolution. 

6. (b). That on July 22, 1941, the respondent mailed a 
notice of deficiency by registered mail to “Chilhowee 
Mills”, Athens, Tennessee, advising it of a deficiency in 
income tax for the taxable year ended June 30, 1939, in 
the amount of $12,966.17, and holding that “the Chilhowee 
Mills is taxable as a corporation” for the fiscal year ended 
June 30, 1939. 

(c) . That, in arriving at the amount of the said deficiency, 
respondent included in income the sum of $71,998.22 arising 
out of the sale of the identical assets in respect of which 
the respondent has determined a profit to “Chilhowee 
Mills, Inc.” in the notice of deficiency dated July 17, 1943, 
attached to the petition herein and marked “Exhibit A”. 

(d) . That a petition for redetermination of the deficiency 
set forth in the said deficiency notice dated July 22, 1941 
was filed in the name of “Chilhowee Mills” with the then 
United States Board of Tax Appeals on October 15, 1941 
and given Docket No. 108922. 

(e) . That after answer duly filed, a hearing was had in 
that proceeding before the then Board of Tax Appeals at 
Nashville, Tennessee, on March 25, 1942. 

(f) . That on September 16, 1942, the then Board of Tax 
Appeals promulgated its findings of fact and opinion 
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20 holding that the respondent’s notice of the deter¬ 
mination of deficiency was addressed to a partner¬ 
ship, not to a corporation, and that the Board was “fore¬ 
closed from the interesting question latent in this case of 
whether the proceeds from the sale of the assets of Chil- 
howee Mills, Inc., title to which remained in the corpor¬ 
ation, made in the name of the corporation by the officers 
and directors as trustees in dissolution pursuant to an 
option executed before the surrender of the corporate 
charter and renewed after its surrender by the same offi¬ 
cers and directors as trustees acting on behalf of the cor¬ 
poration, are to be considered as the income of the part¬ 
nership or income taxable as corporate income pursuant to 
articles 22(a)-21, and 52-2, Regulations 94;”. 

6. (g). That on September 19, 1942, the then Board of 
Tax Appeals entered its decision in the said proceeding, 
under Docket No. 108922, that there is no deficiency in in¬ 
come tax for the fiscal year ended June 30, 1939 due from 
“Chilhowee Mills”. 

(h) . That on October 16, 1942, the respondent filed a 
motion for review of the Report of the Division, rendered 
September 16, 1942, by the full Board. 

(i) . That the said motion for review was denied by the 
Chairman of the Board on October 20, 1942. 

(j) . That no appeal from the decision of the Board in 
that proceeding was filed on behalf of the respondent and 

the decision became final on January 20, 1943. 

21 6. (k). That the period of sixty days thereafter 
(that is, January 20, 1943, the date upon which the 

decision of the Board became final) expired on or about 
March 21, 1943. 

Wherefore, it is prayed that the petitioner’s appeal be 
denied and that the Commissioner’s determination be in 
all respects affirmed. 

J. P. WENCHEL, 

Chief Counsel, 

Bureau of Internal Revenue. 
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Of Counsel: 

FRANK M. THOMPSON, JR., 

Division Counsel , 

Special Attorney, 

Bureau of Internal Revenue. 

22 Jan. 24 1944 

Reply. 

Now, by its undersigned counsel, comes the petitioner, 
and for Reply to the respondent’s Answer (filed December 
8, 1943) to the Petition (filed October 12, 1943), admits, 
denies and qualifies allegations of fact contained in para : 
graphs of said Answer of respondent as follows: 

6 (a). Admits the allegations contained in subparagraph 

(a) of paragraph 6 of the Answer. 

(b) . Admits the allegations contained in subparagraph 

(b) of paragraph 6 of the Answer. 

(c) . Admits the allegations contained in subparagraph 

(c) of paragraph 6 of the Answer. 

(d) . Admits the allegations contained in subparagraph 

(d) of paragraph 6 of the Answer. 

(e) . Admits the allegations contained in subparagraph 

(e) of paragraph 6 of the Answer. 

(f) . Admits that on September 16, 1942, the then Board 
of Tax Appeals promulgated its findings of fact and opin¬ 
ion (Docket No. 108922) holding that respondent’s notice 
(dated July 22, 1941) of the determination of deficiency 

was addressed to a partnership. Admits that the 

23 opinion of the then Board in said proceeding con¬ 
tains the language which is quoted in subparagraph 

(f) of paragraph 6 of the Answer. Denies the remaining 
allegations contained in subparagraph (f) of paragraph 6 
of the Answer. 

(g) . Admits the allegations contained in subparagraph 

(g) of paragraph 6 of the Answer. 
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(h) . Admits the allegations contained in subparagraph 

(h) of paragraph 6 of the Answer. 

(i) . Admits the allegations contained in subparagraph 

(i) of paragraph 6 of the Answer. 

(j) . Admits the allegations contained in subparagraph 

(j) of paragraph 6 of the Answer. 

(k) . Admits that March 21, 1943 was sixty days after 
January 20, 1943. 

Petitioner denies generally and specifically each and 
every allegation of fact contained in respondent’s Answer 
not hereinabove specifically qualified, admitted or denied. 

HOMER HENDRICKS, 
c/o Miller and Chevalier, 

920 Southern Bldg., 
Washington 5, D. C. 

CLIFFORD D. BUFFON, 
Volunteer Bldg., 

Chattanooga 2, Tenn. 

Counsel for Petitioner. 

24 March 29 1944 Div 16 

THE TAX COURT OF THE UNITED STATES. 

Chilhowee Mills, Inc., a dissolved corporation, By: H. A. 
Vestal, Miles A. Riddle, H. P. Smiley, G. F. Loekmiller, 
Oscar A. Knox, E. L. Willson, (Miss) Marie Kinser, 
and E. B. Madison, Docket No. 3125, 

H. A. Vestal, Sr., Transferee, Docket No. 3126, 

Marie Kinser, Transferee, Docket No. 3127, 

Oscar A. Knox, Transferee, Docket No. 3128, 

H. S. Moody, Transferee, Docket No. 3129, 

Miles A. Riddle, Transferee, Docket No. 3130, 
Hubert J. Vestal, Transferee, Docket No. 3131, 

J. P. Vestal, Transferee, Docket No. 3132, 

v. 

Commissioner of Internal Revenue, Respondent. 
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Stipulation of Facts. 

It is hereby stipulated and agreed by and between coun¬ 
sel for the parties in the above-entitled proceedings that, 
subject to the approval of the Court: 

; 1. The causes may be consolidated for hearing and 
opinion; 

j 2. The entire record in the case of Chilbowee Mills v. 
■Commissioner, Docket No. 108922, heretofore heard and 
decided by this Court (then the United States Board of 
iTax Appeals), shall he received in these proceedings and 
the testimony and evidence embodied in that record shall 
be used with the same effect as if it had been intro- 
25 duced in the instant proceedings. In using the above 
expression, “the entire record in * * # Docket No. 
108922”, counsel agree that it is intended to cover the 
• petition and answer; all testimony, including as a part 
: thereof, all exhibits introduced in connection therewith; 
j briefs of the parties; findings of fact, opinion and decision 
I of the Board; the motion for Board review and memo- 
j randum in support thereof, filed October 16, 1942; and the 
j order of denial thereon dated October 20, 1942. 

: Counsel further agree that in submitting the entire 
j record in Docket No. 108922, above referred to, as a part 
; of the record herein, petitioners specifically reserve the 
right to question the findings of fact in that record in the 
j light of the said testimony, evidence, and exhibits therein; 

! also, that in executing this stipulation, nothing contained 
herein shall constitute a waiver of the petitioners’ plea of 
I res judicata. 

3. In the introduction of exhibits, which may be agreed 
j upon by the parties as relevant herein, in addition to those 
; heretofore referred to as embraced within the record of 

Docket No. 108922, photostatic copies may be received in 
i lieu of originals. 

4. If the opinion of the Court in these proceedings is that 
there is a deficiency of $11,265.87 in Federal Income Tax 
for the fiscal year ended June 30, 1939, due from Chilhowee 
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Mills, Inc., Athens, Tennessee, and that such deficiency is 
not barred by the statute of limitations from assessment 
against the said Chilhowee Mills, Inc., in dissolution, 

26 or if the Court’s opinion is that there is a liability 
for such tax, together with interest thereon as pro¬ 
vided by law, which is not barred by the statute of limita¬ 
tions from assessment against and collection from the 
transferees of the said Chilhowee Mills, Inc., Athens, Ten¬ 
nessee, in dissolution, the following-named persons, peti¬ 
tioners in these proceedings, are liable as such transferees 
of the said Chilhowee Mills, Inc., in dissolution, to the ex¬ 
tent of the respective amounts shown after their names in 
the list immediately following: 

H. A. Vestal, Sr. y Transferee, $11,265.87 - * 

Marie Kinser, Transferee, $ 7,736.88 

Oscar A. Knox, Transferee, $ 7,163.75 

H. S. Moody, Transferee, $ 7,163.75 
Miles A. Kiddle, Transferee, $ 7,163.75 
Hubert J. Vestal, Transferee, $ 7,880.16 
J. P. Vestal, Transferee, $10,029.41. 

HOMER HENDRICKS, 
Attorney for Petitioner. 

J. P. WENCHEL, 

Chief Counsel, 

Bureau of Internal Revenue. 

• ••••••••• 

27 Filed: Apr 27 1944 

Stipulation of Additional Facts. 

It is hereby stipulated and agreed by and between coun¬ 
sel for the parties in the above-entitled proceedings that 
“Exhibit A”, hereto attached and made a part hereof, 
shows the effect, as determined by the Internal Revenue 






Agent in Charge, Nashville, Tennessee, on the income of 
the individuals listed in said exhibit, of the adjustments 
occasioned by the decision of the Board of Tax Appeals in 
Docket No. 108922, (47 B. T. A. 682), for the years 
28 1937,1938, and 1939; also, the status from the stand¬ 

point of collection, as determined by the said agent 
in charge, of the changed liabilities of such individuals for 
those years. 

/s/ homer hendricks; 

Attorney for Petitioners . 

/s/ J. P. WENCHEL, 

Chief Counsel, 

Bureau of Internal Revenue. 
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CHILHOWEE MILLS 

Effect on tiie Income of Individuals of the Adjustment Occasioned by the Decision of the Board of Tax 
Appeals in Docket No. 108922 (47 BTA 682) for the Years 1937, 1938 and 1939; also, 

The Status from the Standpoint of Collection of the Chanced Liabilities of Such Individuals for Those 

Years. 


YEAR 1937 


YEAR 1938 


YEAR 1939 


Deficiency 


Owrus*CMHTti°ntn Evluml Claims 


Deficiency 


Ovcrasxessnu-nts Refund Claims 


Deficiency Oversissessments Refund Claims 


— M 

O © 

<1,-1 

(A e «■* 

u-= 1 

£■=■= 5 

Allowed 

J* 

U4 

Jl 1 
s ! 1 

Assessed 
nml Col¬ 
lected 

Deter¬ 

mined 

but 

Barred 

Allowed 

Deter¬ 

mined 

but 

Barred 

Filed 

nnd 

Allowed 

Denied 

v O o 

O o 

< 5 

Deter¬ 

mined 

but 

Barred 

Allowed 

Deter¬ 

mined 

but 

Barred 

Filed 

nnd 

Allowed 

Denied 

Returns Adjusted—12 
















W. R. Cocke 

(1) 


(1) 



17.75 





28.34 





Essie Cochran 

9 76 




11.90 


10.48 



26.57 

7.46 




46.76 

Mrs. M. Goodfriend 

(1) 


(1) 



34.60 





45.34 





Rhea Hammer 

(1) 


(1) 




7.67 




49.23 





Marie Kinser 

(1) 


(1) 



35.81 




42.69 

45.92 




63.36 

Miles A. Riddle 

24.00 




6.54 


21.28 



20.77 

159.62 





Mrs. H. P. Sadley 

(1) 


(1) 




4.57 



53.94 

99.89 




31.07 

Hubert J. Vestal 

6.34 




40.71 


49.15 



197.02 

34.85 




177.08 

R. A. Vestal, Sr. 

78.10 




589.14 


1,572.08 



2,319.30 2,550.36 




2,850.17 

E. L. Willson 

None 




112.60 


60.66 



112.60 

50.85 




271.03 

R. E. Walthall 

(1) 


(1) 




16.33 



20.48 

5.89 




5.15 

Mrs. E. L. Willson 

None 




4.46 


17.02 



31.60 

11.79 




62.79 

Totals 

119.00 

0 

0 

0 

765.35 

88.16 

0 1,759.24 

0 


0 2,824.97 

3,059.54 

0 

0 

0 

0 3,507.41 


Notice sent to Agent in No Return filed by—7 

Charge at Resident 
Division of—7 

Mary Kredir, Boone, N. C. Mrs. Irene Grigsby 

Alexander H. Keith, Glendale, Cal. J. W. Gilbert 
H. S. Moody, Bradenton, Fla. Milbum Lewis 

T. E. Moody, Plant City, Fla. Mrs. L. D. McPhaie (Smith) 

Carrie Smith, Boone, N. C. Mrs. Eliz. Pendergrass 

Mrs. T. B. Thomas, Morganton, Ga. Mr. & Mrs. C. W. Roberts 

J. P. Vestal, Epworth, Ga. Jane Rose Vestal—Smiley 


Too small to be worked—3 Not followed up due to 

small amount involved—24 

Oscar A. Knox Mrs. J. H. Arrants 

A. M. Tomlinson J. H. Arrants 

H. A. Vestal, Jr. Dr. Wm. R. Arrants 

Mrs. Nora Bolton 
Claude Cochran 
Mrs. Georgia Caruthers 
Mrs. Mattie Gilbert 
Miss Margaret Gettys 
Miss Lillian Gettys 
Miss Sara Gettys 
Estate of R. H. Gettys 
Clem J. Jones 
Miss Catherine Keith 
Marshall Keith 
G. F. Lockmiller 
Edward Millard 
T. B. Hayfield, Sr. 

Mrs. George Ray 
W. L. Ray 
Frank Rowland 
Edward Vestal 
L. W. Wattenbarger 
Mrs. I. Wagamaker 
A. J. Wade 


Note: (1) No determination made for the reason that the period of limitation for making assessments of defi¬ 
ciencies had expired as had also the period of limitation within which claims could be filed. 

(2) The columns headed “Deficiency Assessed and collected” show the amounts recommended and agreed 
to through signing of appropriate waivers. Records in the office of the Internal Revenue A.gent in 
Charge do not show whether or not the deficiencies have been collected. 
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personal holding company, as defined in section 402> (Answer 
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ree^iired by Instruction 1. 
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CHILHOCTI MILLS - PARTMPtgllP 
ATHENS. BKiMaq 
1939 FEDKRAL INCCag TAX RETURN 
PI3C AL YSAR PTDKD JHCT 30. 1939 

LINK 23 - OTHER OEDUCTIC— 

7*.8J 
64.70 
42.58 
246.95 
27.85 

778.59 

298.18 

1,100.47 
66.40 
112.48 

29*.51 

162.59 

293.63 


Total - Line 23 


j 

i 



Cash Discounts to Custasers 

Office Supplies 

Telephone and Telegraph 

Legal and Traveling 

Selling Brokerage 

Coal 

lhter 

Light Kid Power 

Needles 

OH 

Other Supplies and U1 ecellaneous Expense 
Insurence (Ho Life) 

Tax and Accuiir.ting Services 


I 

I 

i 



I 


t 
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jnut j - PAyngRa* 


or nice 


irruti, Bra. J. X. 
Arranta, J. X. 

Arraota, Sr. V. R. 

Bo1toa, xra. Xar» 

Coohe, V. X. 

Coahran, Xaala 
Cochran, Claude 
Caruthara, Xra. Oaazxla 
Ori*ahy, xra. Irene 
Gilbert, Xra. lfettle 
Gilbert, 3. V. 

Oettys, Xra. m>7 
Oettys, Xra. Lillian 
Oettys, Xra. Sarah 


Brlsto', Tana. 
Brlatol, Tana. 
Athaua, Tann. 
Athana, Tann. 
Athana, Tann. 
Athana, Tann. 
Xtoaah, Tana. 

Bulla Oap, Tann. 
Athana, Tann. 
Athana, Tann. 
Athana, Tana. 
Athana, Tann. 
Athana, Tann. 


Thaaaa, Xra. T. B. 
Taatal, 3. ?, 

Taatal, X. A., Jr, 
Taatal, Babart 3. 

Tbatal, X. A., Sr. 
Taatal, Jana Boaa telley 
Taatal, Xto. 

Tlllaon, X. L. 
mttenbarger, L. T. 
ThlthaU, A. X. 
M|«akar, Xra. X. 
nilaao, Xra. X. L. 

Mt, A. X. 


Xpvorth, Sa. r 
Athana, Tann. 
Athana, Tann. 
Athana, Tann. 
Athana, Tans. 
Athana, Tan. 
Athana, Tann. 
Athana, Than. 
Athana, Tan. 
Athana, Tana. 
Athana, Tann. 
Athana, Tton. 


s r m ~ 

.2124 

.4248 

.7080 

•708c 

•35*0 

1.84C7 

.7080 

.1416 

.9204 

.1416 

1.4158 

.6726 

.6726 

.6726 


Xatata of B.X.0ettys - 


.7080 

(■ary Roth Oettys. Administratrix) 

Ooodfrland, xra. x. 

Athana, Tana. 


imar, TThaa 

Athens, Tann. 

Cinder, xra. Mazy 

Boone, X. Car. -r 

.3540 

Jones, Clan J. 

Athena, Tann. 

.7080 

Keith, Alexander I. 

Olandala, Calif.•*. 

.7080 

Kalth, XIaa Cntharlna 

Athens, Tann. 

.7080 

Xlnaar, XIaa ferle 

Athana, Tann. 

3.6230 

Xhax, Oaaar A. 

dereland, Tann. 

- 3*5398 
.7060 

Xalth. nrahall 

Athens, Tann. 

Lootaalller, 0. T. 

Athana, Tana. 

.7080 

Lewie, Kllburu 

Athens, Tann. 

.9912 

XIHard, Bdw. 

Athana, Tann. 

.1416 

Xoody, X. S. 

Bradentovn, Tie. y 

- 3.5398 
.7080 

Xoody. T. X. 

Plant City, Pin. i 

Xolhell, Xra. D.L. 

Athana, Tana. 

1.0619 

Bayfield, T. B. 

Cleveland, Tana. 

.3540 

1.0619 

Bandergraaa, Bra. Bill. 

X.Chntta., Tann. 

Roy, T. L. 

Athana, Tana. 

.1416 

Rowland, Prank 

Athens, Tana. 

• 3540 

Xaharta, Xr. A Xra. C.T. 

Xontgoaery, Ala. 

1.4158 

Rlddla, Xllaa A. 

Athana, Teaa. 

3-5396 

miay, Xra. X. ?• 

Athens, Than. 

3.0442 

anlth, Xra. Carrla 

Boone, X. Car. x 

.3540 

Tanllnaen, A. X. 

Chattaaoaga,T*mn. 

2.1239 


1.4158 

4.9558 

- 1 :m 

- 36.9559 

1.0619 

— .7080 
2.1239 

•35*o 

•7°80; 

1.415? 


135.52 

271.04 

451.74 

♦51.7* 

225.87 

1,174.45 

451.74 

5??:if 

90.35 

903.35 
429.15 

429.15 

429.15 

451.74 

903.35 

8 * 
451.74 
451.74 
451.74 I 
2,439.25 I 
2,258.56 i 
♦51.7* i 
♦51.74 

632.43 I 

90.35 

2,258.56 

451.74 

677.54 

225.87 

677.54 

jo.$5 

225.87 

9°3.35 

2,258.56 

!, 942.14 

225.87! 

1 . 355.15 

903.35 

3,162.03 

1,219.63 

2 , 484.411 

23.579-581 

677-54 

♦51.7* 

1.355.15 

225.87 

903.35 

SS' 
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39 The Tax Court of the U. S. Div.- Docket 

3125 Admitted in Evidence March 29 1944 

(Copy) 

Form 1263 Treasury Department 

Internal Revenue Service 

Petitioner’s Exhibit 22. 

Office of 

Internal Revenue Agent In Charge 

Nashville, Tennessee 
January 9, 1943 

Chilhowee Mills, 

Athens, Tennessee. 

Gentlemen: 

I enclose a Statement of the examination of your part¬ 
nership income tax returns for the years shown below. 
After consideration by this office, the following adjustment 
of your net income appears to be warranted, for the reasons 
stated in the report: 

Year ended June 30, 1938—Corrected Net Income $70,676.22 
June 30,1939—Corrected Net Income 89,653.71 

If You Agree to this adjustment the enclosed Form 875 
should be executed and forwarded to this office promptly. 

If You Do Not Agree to the proposed adjustment, you 
may file a protest, executed in triplicate under oath, with 
this office, within 15 days from the date of this letter, 
stating the grounds for your exceptions. Any protest so 
filed will have careful consideration and, if you so request, 
an opportunity for a hearing in this office will be granted 
you. This office will be pleased to answer any questions 
which may occur to you in your examination of the en¬ 
closed copy of the report. 
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Your prompt acknowledgment of the receipt of this let¬ 
ter and related papers will be much appreciated. 

Respectfully, 

/s/ MARSH T. POLK, 

Internal Revenue Agent in Charge. 

Enclosures: Statement 

Form 875, “Acceptance of Revenue Agent’s Findings 
by a Partnership or Fiduciary.” Instructions for pre¬ 
paring protest. 

NFR :VZ5 

40 Statement. 

Chilhowee Mills, Athens, Tennessee. 

Distributive Net Income for Fiscal Years 
ended June 30,1938 and 1939. 

Corrected Income Income Income 

Income Reported Decreased Increased 

June 20, 1938 $ 70,676.22 $ 86,491.75 $15,815.53 

June 30, 1939 89,653.71 72,757.13 $16,896.58 

t otals . $160,329.93 $159,248.88 $15,815.53 $16,S96.5S 

On September 19, 1942 the United States Board of Tax 
ppeals rendered a final order holding that income from 
business carried on by you is taxable as partnership in¬ 
come. The three-months period of time allowed for the 
filing of a petition for review having expired without a 
petition being filed, the order of the Board has become 
final. 

This statement shows the computation of distributive 
net income on a partnership basis and the proposed distri¬ 
bution thereof in accordance with the order of the United 
States Board of Tax Appeals. The computations have 
been made on the basis of information which is on file in 
this office. 
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41 Adjustments to Net Income—Year Ended 6 / 30/33 
Net income as disclosed by return— 

Nontaxable income and additional deductions: 

Exhibit C $86,491.75 

(a) Depreciation 15,815.53 

Net income adjusted $70,676.22 

Explanation of Items Changed. 

(a) On the return filed no deduction was claimed for 
allowable depreciation. The amount of $15,815.53 has been 
computed in Exhibit D to represent a reasonable allowance 
deductible and deduction of that amount is recommended 
for allowance. 

42 Adjustments to Net Income—Year Ended 6 / 30/39 

Net income as disclosed by return— 

Exhibit C $72,757.13 

Unallowable deductions and 
additional income: 

(a) Gain from sale of assets $19,925.15 

(b) Tax adjustments 558.33 

(c) Dividend from Athens 

Federal Savings & Loan Corp. 133.34 20,616.82 


Nontaxable income and additional deductions: 

(d) Depreciation 


$93,373.95 

3,720.24 


Net income adjusted $89,653.71 

Explanation of Items Changed. 

(a) The amount of taxable gain resulting from the sale 
of properties has been computed in Exhibit D. The amount 
as there shown is: 

Gain from sale of properties other than capi¬ 
tal assets (properties subject to an allow¬ 
ance for depreciation.) $71,689.32 

Short-term capital gain—assets held not more 
than 18 months 5.60 
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Long-term capital gain—assets held more 
than IS months but not more than 24 months 
$303.30, 66%% of which is includable in 
returns of partners 202.20 


Total gain 

The amount reported was 


$71,897.12 

51,971.97 


Additional income 


$19,925.15 


Explanation of Items Changed. 

(b) Subsequent to dissolution of the predecessor corpor¬ 
ation, adjustments have been made on the books of the 
partnership in the accrual of the tax liability of the prede¬ 
cessor corporation as of the date of dissolution. During 
the return year, partners were credited with— 

Excessive tax accruals totaling $1,076.18 

and charged with— 

Income tax deficiency for the 
taxable vear ending 6/30/36 228.93 

6/30/37 275.79 504.72 


Net credit to partners investment account $ 571.46 

In addition to the liability for income taxes which was 
disclosed and agreed to subsequent to the date of dissolu¬ 
tion of the predecessor corporation, there was proposed 
for assessment a deficiency of unjust enrichment tax in the 
amount of $298.55. In a conference held relative to this 
proposed assessment, the deficiency was recomputed to be 
$13.13, to which amount representatives of the dissolved 
corporation agreed and signed a Form 870 waiver of re¬ 
strictions against the immediate assessment of that 
amount. Accordingly, the ret amount of $571.46 credited 
to partners has been reduced by the liability of $13.13 for 
unjust enrichment tax. 

While this net amount does not represent income of the 
partnership, it does represent an additional distribution 
received by the partners in complete liquidation of the 
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predecessor corporation; it is recorded on the books and 
records of the partnership and is here shown solely as a 
matter of convenience and expediency. 

(c) Dividend from Athens Federal Savings and Loan 

Association erroneous!v excluded from distributive net 

* 

income on the return filed—see Exhibit C. Such dividends 
exempt from the normal tax but not the surtax. Sec. 19.22 

(b) (4)-2, Internal Revenue Code. 

(d) Xo deduction was made on the return filed for de¬ 
preciation. On Exhibit D, $3,720.24 has been computed to 
be a reasonable allowance deductible, and deduction of that 
amount is recommended for allowance. 




Chilhowee Mills 

Page - 5 - DISTKIBUTIOK OP INCOME 


Year June 30, 1938 Year Juns 30, 1939 


Name and Address of Eaoh Partner 


Percentage of 

pistributive 

Income 

Amount of 

Distributable 

Income 

Withdrawal 

as 

Salaries 

Total Amount Amount of 
to be Distributable 

Ro ported I no one 

Withdrawal 

as 

Salaries 

Total Amount 
to be 

Reported 

Mrs. J. H. Arrants 

Bristol, Tennessee 

.2124 

$ 133.09 

t 

$ 133.09 

t 170.05 

t 

$ 170.06 

J. H. Arrants 

Bristol, Tennessee 

.4246 

266.19 


268.19 

340.10 


340.10 

Dr, vtn. R. Arrants 

Athens, Tennessee 

.7060 

443.65 


443.65 

566.63 


568.83 

Mrs. Kora Bolton 

Athens, Tennessee 

.7080 

443.65 


443.65 

566.83 


566,83 

W. R. Cooke 

Athens, Tennessee 

.3540 

221.82 


221.82 

283.41 


283.41 

Miss Essie Coohran 

Athens, Tennessee 

1.8407 

1,153.42 

320.00 

1,473.42 

1,473.67 

380.00 

1,853.67 

Claud Coohran 

Etowah, Tennessee 

.7060 

443.65 


443.65 

566.83 


566.83 

Mrs. Georgia Caruthers 

Athens, Tennessee 

.1416 

88.73 


88.73 

113.37 


113.37 

Mrs. Irene Grigsby 

Bulls Sap, Tennessee 

.9204 

576.74 


576.74 

756.87 


736.87 

Mrs. Mattie Gilbert 

Athens, Tennessee 

.1416 

88.73 


88.73 

113,37 


113.37 

J. W. Gilbert 

Athens, Tennessee 

1.4158 

887.17 


887.17 

1,133.49 


1,133.49 

Miss Margaret Gettys 

Athens, Tennessee 

.6726 

421.47 


421.47 

538.48 


538.48 

Miss Lillian Gettys 

Athens, Tennessee 

.6726 

421.47 


421.47 

538.48 


538.48 

Miss Sara Gettys 

Athens, Tennessee 

.6726 

421.47 


421.47 

538.48 


538.46 

Estate of R. H. Gettys. 


i 







Miss Mary Ruth Gettys, Administratrix 

Athens, Tennessee 

.7060 

443.65 


443.65 

566.83 


666.83 

Mrs. K. Goodfriend 

Athens, Tennesseo 

1,4158 

887.17 


887.17 

1,133.49 


1,133.49 

Rhea Haasaer 

Athena, Tennessee 

1 .5664 

354.92 


354.92 

453.46 


453.48 

Kiss Mary Kredlr 

Boone, K. C. 

.3540 

221.82 


221.82 

283.41 


283.41 

Clara J. Jones 

Athens, Tennessee 

.7080 

443.65 


443.65 

566.83 


566.83 

Alexander H. Keith 

Glendale, Calif. 

.7060 

443.65 


443.65 

566.83 


566.83 

Miss Catherine Keith 

Athens, Tennessee 

.7060 

443.65 


443.6S 

566.83 


566.83 

Miss Marie Kinser 

Athens, Tennessee 

3.8230* 

2,395.58 

800.00 ' 

3,195.58 

3,060.70 < 

750.00 

3, 810.70 

Oscar A. Knox 

Cleveland, Tennessee 

3.5398 

2,218.12 


2,218.12 

2,833.97 


2,833.97 

Marshall Keith 

Athens, Tennessee 

, .7060 

443.65 


443.65 

566.83 


566.63 

G. F. Loclaiiller 

Athens, Tennessee 

.7060 

443.65 


443.65 

566.83 


566.85 

Kilbem Levis 

Athens, Tennessee 

.9912 

621.11 


621.11 

793.56 


793.56 

Edvard Millard 

Athens, Tennessee 

.1416 

88.73 


98.73 

113.37 


113.37 

H. S. Moody 

Bradenton, Florida 

; 3.5398 

2,213.12 


2,218.12 

2,833.97 


2,833.97 

J. E. Moody 

Plant City, Florida 

.7060 

443.65 


443.65 

566.83 


566.83 

Mrs. D. L. McPhail (Smith) 

Athens, Tennessee 

1.0619 

665.41 


665.41 

850.16 


850.16 

T. 3. Mayfield, Sr. 

Athens, Tennessee 

, .3540 

221.82 


221.82 

283.41 


283.41 

Mrs. Elis. Pendergrass 

Chattanooga, Tennesseo 

1.0619 

665.41 


665.41 

850.16 


850.16 

Mrs. George Ray 

Athens, Tennessee 

; .0706 

44.36 


44.36 

56.68 


56.88 

W. L. Ray 

Chattanooga, Tennesse*. 

: .0708 

44.36 


44.36 

56.68 


56.68 

;iiles A. Riddle 

Athens, Tennessee 

3,5398 

2,218.12 


2,213.12 

2,833.97 


2,833.97 

Mr. 4 Krs. C. W. Roberts 

Montgomery, Alabama 

1.415B 

887.17 


887.17 

1,133.49 


1,153.49 

Frank Rowland 

Athens, Tennessee 

.3540 

221.82 


221.82 

283.41 


283.41 

Mrs. H. P. Smiley 

Athens, Tennessee 

3.0442 

1,907 * S7 


1,907.57 

2,437.19 


2,437.19 

Miss Carrie Smith 

Boone, N. C. 

! .3540 

221.82 


221.82 

283.41 


283.41 

A. It. Tomlinson (Estate; 

Chattanooga, Tennessee 

1 2.1239 

1,330.8b 


1,330.88 

1,700.40 


1,700.40 

Mrs. T. 5 . Thomas 

Korganton, Ca. 

1.4158 

3e7.17 


887.17 

1,133.49 


1,133.49 

J. P. Vostal 

Epnorth, Georgia 

4.9558 

3,lu5.42 


3,105.42 

3,967.62 


3,967.62 

H. A. Vestal, Jr. 

Athens, Tennessee 

! 1,9115 

1,197.79 

959.02 

2,156.81 

1,630.55 

277.00 

1,807.35 

ilubert J. Vestal 

Athens, Tennessee 

3.8938 

2,439.94 

1,800.00 

4,239.94 

/3,117.38 

750.00 

3,867.38 

E. A. Vestal, Sr. 

Athens, Tennessee 

36.9559 < 

23,157.45 «- 

4,000.00 

27,157.95 v 

V29,S86.97. 

7,353.58 r 

36,940.56 
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DISTRIBUTION OF ITJCCfE 


Year June 30, 1038 Year Jung 30, 1939 


Name and Address of inch Partner 


Percentage of 

Distributive 

Income 

Amount of Withdrawal 

Distributable as 

Income Salaries 

Total Amount Amount of ’.Yithdrawal Total Amount 

to be Distributable as’ to be 

Reported Inoome Salaries Reported 

Jane Kose Vestal - Smiley 

Athens, Tennessee 

1.0)319 

$ 665.41 

4 

$ 665.41 

$ 850.16 

*. 

$ 850.16 

Ednard Vestal 

Athens, Tennessee 

.7080 

443.6b 

134.92 

578.57 

566.83 

82.92 

649.75 

F. L. 'illson 

Athens, Tennessee 

2.1239' 

1,330.88 


1,330.88 

1,700.40 


1,700.40 

I. ntter.barger 

Athens, Tennessee 

.3540 

221.82 


221.82 

283.41 


283.41 

A. F. Walthall 

Athens, Tomescoe 

1.4158 

887.17 


887.17 

1,133.49 


1,133.49 

Vrs. I. '-afsmaker 

Athens, Tennessee 

.7080 

443.65 


443.65 

566.83 


S66.83 

I'rs. E. L. ’.‘.illson 

Athens, Tenn-ssee 

1.4158 

887.17 


897.17 

1,133.49 


1,133.49 

A. J. ./ado 

Athens, Tennessee 

.7080 

443.65 


443.65 

566.83 


566.83 

Totals 



;62,e62.28 

38,013.94 

$70,676.22 

$80,060.21 

$9,593.50 

089,653.71 


Distribution of Income - 
Short-term gain 

Long-tcxn gain - taxable portion 

Distribution in liquidation of predecessor corporation 
Dividend from Federal Savings & Loan Corporation 
Ordinary inocnae 

Total 


62,662.28 

62,662.28 


5.60 0.006994* 

202.20 ^ 0.252559* 

568.55 0.697387* 

153.54 V 0.166549* 

79,160.74 98.876511* 

♦80,060.21 S 


(.09944 per sh) 


Fon-taxable income: 

Increase in cash surrender value of life insurance policy 
Kon-taxable portion of net long-term gain 


516.74 

101.10 


MlLowce ! ills 
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.Mly 1 , 1037 

°ocks n r. ’r. 


•Inept', cd 

in it "a* 

Adjusted Palar.c" 

Rooks 

I 

"hoct 

c 30, 1938 

nr. '-r. 

Amended 

Books 

. 

•June 30, 1939 

Dr. Cr. 

Amended 

i 

i 

| 

'"ash 

5,6?5. 4 ? 



33,401.72 



1,744*32 


1,744. 

32 

?otes Accounts ::eceivnble 

13,21; *78 


No 

44,035.07 


lo 





Inventories - 



Change 

31,328.94 


Ciianpc 





‘ sterinl 

3,054.11 


- 



- 





'up:lies 

3,757.21 










Products 

97,153.21 


Sane cs 



Sane as 





Depreciable .-.sset.s 

235,241.24 


Rooks 

235,246.24 


Books 





Land 

1.04C.7? 



1,046.73 







C.S.7. Life Ins. Policy 

14,940.25 



5,685.98 







Federal Clrim 

698.20 










Prepaid Insurance 

265.35 



405.45 







" Interest 

337.95 



235.53 







Dues ft Subsc*s, 

113.58 










Sta* ft Office Supplies 

a 

135.53 










Total assets 

375,596.77 



351,383.66 



1,744.32 


i 

1,744*32 

Res* for Depreciation 

111,774.67 



111,774*67 

15,815*53 

127,590.20 





Loans payable 

11,800.00 


No 








Notes payable 

34,520.50 


Change 








Option payment 

10,000.50 


- 

10,000*00 







Accounts payable 

145.00 



1,749.79 



127.45 


127. 

46 

Res. for Fed. Inc. Tax 

8,824.07 


Same es 

288.85 



803.27 

286.42 

517; 

86 

* Fed. O.A.B. Tax 

308.15 


Books 








* Tern.7r.emp.Tax 

695.90 










" forp._xcise Tax 

1,094.42 










" Fed. cap. St* Tax 

256.00 










" " S. C. ft C* Taxes 

3'039.89 



3,052*00 





j 

i 


Partnership Capital 

163,138.17 



224,518.35 

15,815*53 

208,702*82 

813*60 

285.42 

1,099402 

1 

Total Liabilities 









1 

i 


and Capital 

375,596.77 



351,383.66 



1,744*32 


1,744*32 


Explanation of Adjustments - 


6/30/38t Depreciation, oomputed in Exhibit D, as being an allowable deduction from income. 

6/30/39: To reduoe accrual of unjust enricnnest tax of predecessor corporation from $298*55 to $13*15* 




I 

j 


I 


Chilhowee Mill* 
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Exhibit B 


ANALYSIS 0 V PARTNERSHIP CAPITAL AND RECONCILLATION OF AMENDED PARTNERSHIP CAPITAL AK3.D D DISTRIBUTIVE NET INCOME 


Partnership Capital beginning of period 


Year ended 6/30/38 


Per Books 


163,138.17 


Amemlod 


163,133.17 


Year onded 6/30/39 


Per Books 


224,518.35 


Amended 


206,702.82 


Income per books and oorrected distributive net income 

Nontaxablo income for periods 

Portion of long-term gain not taxable 

Inorease in C.S.V. of life insurance polioy 

Other credits during periods 

Exceasivo aocrual of taxes of predecessor corporation 


Deduot 


77,693.74 


240,831.91 


70,676.22 


233,814.39 


63,804.64 


1,076.18 


64, 8 80.82 

289,399.17 


89,653.71 

101.10 

315.74 


90,070.55 

298,773.37 


Distributions to partnerss 
Feb. 23, 1938 
July 6, 1938 
Oct. 18, 1938 
Jan. 7, 1939 
Feb. 21, 1939 
Xfc&llowable deductionss 
Nlthdramls by partners as salaries 
Life insurance premiums 
Other charges to surplus during periods 
Taxes paid for predecessor corporation 
* accrued * * " 

I.T. 6/30/36 *228.93; 6/30/37 *275.79 

Partnership oapital end of period 


16,313.56 16,313.56 


288,080.85 


8,013.94 

655.52 

128.55 


224,518.35 


25,111.57 

208,702.32 


504.72 288,585.57 

813.60 


61,390.18 

163,139.17 

35,512.50 

28,250.00 

9,593.50 


297,674.35 

1,099.02 


Exhibit C 

RECONCILIATION OF INCOME PSP. BOOKS 'VTTH INCOME PER RETURN 


Year ended 6-30-38 


Year ended 6-30-39 


Net income per books 

Additions to Inoome 
Salaries paid to partners 
Life Insurance Premium 
Taxes paid for predeoossor corporation 
Unjust enrlohment tax of predeoossor corporation 
C.S.V. of life insurance polioy given to 
Manager as additional compensation 
Capital gain 


Deductions from Inoome 
Dividend from Federal Savings & Loan Corp. 
Inorease in C.S.7. of Life Insurance Policy 
Capital Gain 


8,013.94 

655.52 

128.55 


77,693.74 


8,798.01 

86,491.75 


3,239.91 


298.55 

6,353.59 

980.95 


135.34 

315.74 

1,471.43 


63,804.64 


10,873.00 

74,677.64 


1,920.51 


186,491.75 


572,757.13 
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!'esc lotion 


Sxhibit D 

cortpyrATiON of r^pr; station ad cerpunitiJN or gain ff.of sal 6 - >? p,:oPii!Ti u :s 

Properly acquired in liquidation 

~-ris to ' _ F.V.V.iHs- Date of 2c- depreciation Allowable Depreciation Adjusted Date of 

?re 'eccssor Depreciation tributed in predation on ^car endod Year e^dd allowed to Pe.aia of Sale 

Corporation Allowed_liquidation original basis 6/30/58 6/30/59 date of aalo Pro port y oold 


Proporty not Capital Assets 

Capital Held 15 nos. f|el<3 18 to 

Iscets or less 24 nos*_ 


Building 

r 7,850.00 

1 4,61o.oO 

* 3,o40.o0 

e>; 

: $ 612.00 

♦ 357.00 

f 969.00 

P 2.071.00 

2/4/39 

$ 2.071.U0 

1 

3rick Flant Pldp. 

41,095.73 

9,141.41 

31,954.32 

2£I 

1,027.39 

256.85 

1,284.24 

30.670.u6 

10/3/38 

30,670.08 

1 

Filling Sta. Improvements 

7.339.2S 

1,493.44 

5,840.84 

4*1 

293.57 

171.25 

464.82 

5,376.02 

3/28/39 

5,376.02 


Full Fashioned E'uip. 

129.S31.30 

56,422.68 

73,200.62 

7;; 

9,074.19 

2,268.55 

11,342.74 

61,865.88 

10/3/38 

61,865.88 


Awnings 

62.00 

62.00 

None 





None 

10/3/38 

None 

1 

Cererotor 

2,768.20 

2.529.79 

138.41 

10?4 

138.41 


138.41 

None 

10/3/38 

None 

1 

Old iashion Equip. 

3,170.13 

2,792.88 

377.25 

105: 

317.01 

60.24 

377.25 

None 

10/3/38 

None 

i 

Old '"hilr.owee ■ ill 





, 






1 

Equipment 

19,275.50 

16,983.02 

2,292.48 

10?: 

1,927.56 


1,927.55 

364.93 

7/4/38 

364.93 

i 

Miscellaneous :vquip. 

23.58S.96 

17,100.14 

6,485.82 

iof.; 

2,358.60 

589.65 

2,948.25 

3,537.57 

lo/3/38 

3,537.67 

1 

Office- Fixtures 

668.14 

534.31 

133.83 


66.81 

16.70 

83.51 

50.32 

10/3/38 

50.32 


Old Cliilhoeee Mill 












Site 

350.00 


350.00 





350.00 

7/4/39 


* 

Fillin'* station Site 

687.73 


687.73 





687.73 




New Mill Site 

9.00 


9.00 





9.00 

10/3/38 

t 9.00 

-1 


Totals 

Sale of Propertiesj 


236,292.97 111,774.67 124,518.30 


July 4, 1938 

October 3, 1938 $159,500.00 less $3,000.00 Commission on Sale 

January 28, 1939 
February 4, 1939 

Total proceeds from sales 
Gain from sale 

Percentage of gain includable in taxable income 
Ar.ourrt of gain inoludable in taxable income 


Explanation of Distribution of Sales Prooeeds t 

(a) 96.488.78 x 156,600.u0 . _ .. 

— E - a ' g ~I S 7 - 7B- * 156,485.40 


(b) 9.00 x 156,500.00 

- g g .w. T ir 

(o) 5,376.02 x 8,000.00 

- 

(d) 687.73 x 8,000.00 

- g. ' flgV T S - 


14.60 

7,092.68 

907.32 


15,815.53 3,720.24 19,535.77 .104,982.53 


9,480.76 

156,500.00 

8 , 000.00 

3,000.00 


$176,980.75 

71,998.22 


(e) 2,071.00 x 3.000.00 

—Z .CI T OO - 

(f) 350.00 x 3.000.00 

-r .iznu g- 


2,566.29 

433.71 


103,935.80 9.00 


9,480.76 

156,485.40(a) 14.60(b) 

7,092.68(o) 
2.566.29 (a) _ 

$175,626.12 $ 14.60 

71,689.32 6.90 

lOOjC 

71,689.32 5.00 


687.78 

1,037.73 


907.32(d) 

433.71( f) 

#1,341.03 
303.30 
66 2/3JJ 
202.20 


I 

I 
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49 Mar 29, 1944 

Petitioner’s Exhibit 23. 

Treasury Department 
Internal Revenue Service 
Nashville, Tenn. 

Mr. H. A. Vestal, Sr., Feb. 5, 1943 

15 Ingleside Avenue, 

Athens, Tennessee. . 

Dear Sir: 

I enclose a statement of your income tax liability for the 
years 1937, 1938 and 1939. After consideration by this 
office, the adjustments of your tax liability as shown in the 
statement appear to be warranted, and for the reasons 
stated therein. 

If You Agree to these adjustments, the enclosed form of 
waiver and acceptance should be executed and forwarded 
to this office promptly in order to permit the early assess¬ 
ment of the additional tax and stop the accumulation of 
interest, and in order that other required adjustments may 
be made without unnecessary delay. 

If You Do Not Agree to the proposed adjustments, you 

may file a protest, executed in triplicate under oath, with 

this office, within 10 days from the date of this letter, 

stating the ground for your exceptions. Any protest so 

filed will have careful consideration and, if you so request, 

an opportunity for a hearing in this office will be granted 

you prior to final determination of any deficiency against 

vou. This letter is not a final notice of deficiencv and this 
» •» 

office will be pleased to answer any questions which may 
occur to you in vour examination of the enclosed statement. 

Should you fail to file with this office within the 10 day 
period mentioned either a waiver and acceptance on the 
enclosed form or a written protest, final determination of 
your tax liability will be made and a notice of deficiency 
will be sent you in accordance with the provisions of law 
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applicable to the assessment and collection of income and 
profits tax deficiencies. 

Your prompt acknowledgment of the receipt of this let¬ 
ter and related papers upon the enclosed form will be much 
appreciated. 

Respectfully, 

MARSH T. POLK, 

Internal Revenue Agent in Charge 

Enclosures: 

Statement, 

Form of waiver and acceptance, 

Form of acknowledgment, 

Instructions for preparing protest. 

50 STATEMENT. 

Mr. H. A. Vestal, Sr., 

15 Ingleside Avenue, 

Athens, Tennessee. 

Tax Liability for the Taxable Years Ended 
December 31,1938 and 1939. 

Overas- 

Income Tax: Liability Assessed sessment Deficiency 


1937 $ 1,913.83 $ 1,835.73 $ $ 78.10 

1938 2,789.93 4,362.01 1,572.08 

1939 6,571.56 4,021.20 2,550.36 

Total 11,275.32 10,218.94 1,572.0S 2,628.46 

Deficiency not assessable 78.10 

Deficiency assessable 2,550.36 


This computation of your income tax liability has been 
made on the basis of information which is on file in this 
office and after giving careful consideration to the claims 
for refund filed on March 13, 1941 for the years 1937, 1938 
and 1939. 

On June 30, 1937, Chilhowee Mills, Inc., Athens, Tennes¬ 
see, dissolved and distributed all of its assets in complete 
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liquidation by opening accounts with each of its holders of 
common stock and crediting to those accounts the entire 
amount of its capital, as represented by the common stock 
outstanding, and surplus. The amount thus distributed 
was made up of— 

Common stock outstanding, 1,412*4 shares $141,250.00 
Surplus 21,888.17 

Total 163,138.17 

Number of shares represented 1,412*^ 

Value distributed per share 115.496 

The amount of gain or loss herein computed as having 
been realized by you during the year 1937 from liquidation 
of the shares of common stock owned by you is based on 
your having received a distribution of $115,496 per share. 

After dissolution of the corporation, the business was 
continued as a partnership. The managers of the 
51 partnership have accepted as being correct a dis¬ 


tributive net income for the fiscal years ended June 


30, 1938 and 1939 as follows: 

6/30/38 

j 

6/30/39 

Ordinary income 

$62,662.28 

$79,160.74 

Short term capital gain 


5.60 

Long-term capital gain— 
taxable portion 


202.20 

Dividend from a Federal Savings & 
Loan Association 


133.34 

Additional distribution made for 
predecessor corporation 


558.33 

Total amounts of distributive net 
income includable in returns 
of partners 

$62,662.28 

i 

i 

$80,060.21 


In the computation of your income tax liability for the 
years 1938 and 1939, your pro-rata share of the distribu¬ 
tive net income as above shown in included in your income 
subject to tax. 

Inasmuch as correction of your income tax liability for 
the years 1937 and 1939 does not result in an overassess- 
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S *ment, the claims for refund filed for those years will be 
disallowed and official notice thereof will be issued by reg¬ 
istered mail in accordance with section 3772 (a)(2) of the 
Internal Revenue Code. No assessment will be made of the 
deficiency determined for the year 1937 in that the period 
of time within which a deficiency might have been assessed 
for that year has expired. 

The overassessment for the year 193S will be made the 
subject of a certificate of overassessment which will reach 
you in due course through the office of the collector of in¬ 
ternal revenue for your district and will be applied by that 
official in accordance with section 322 of the Internal 
Revenue Code. 

1937 

Adjustments to Net Income 

Net income as disclosed by amended return $21,716.11 
Unallowable deductions and additional income: 

(a) Gain from liquidation 459.38 

Net income adjusted 22,175.49' 

52 Explanation of Adjustments 

(a) Additional gain realized from a distribution received 
in complete liquidation of 522 shares of the common 
stock of Chilhowee Mills, Inc., Athens, Tennessee, com¬ 
puted as follows: 




Basis 

Gain 

Realized 

Gain 

Taxable 

1928, 7/ 1 
8/15 

1929, 8/12 

1931, 6/30 

1932, 2/10 

410 shares cost 

10 shares cost 

32 shares cost 

3 shares cost 

15 shares cost 

$41,000.00 

1,100.00 

3,200.00 

300.00 

1,650.00 



Total 

470 shares cost 

$47,250.00 



Received at $115,496 per share 

Held over 5, less than 10 years 

Amount taxable—40% of $7,033.12 

54,283.12 

7,033.12 

2,813.25 

1936, 3/31 6 shares cost 

Received at $115,496 per share 

Held over 1, less than 2 years 

Amount taxable—80% of $182.98 

$510.00 

692.98 

182.98 

146.38 
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1936, 7/30 
8/18 

10/ 1 
10/ 6 

1937, 6/18 

6 shares cost 

10 shares cost 

10 shares cost 

5 shares cost 

15 shares cost 

540.00 

900.00 

700.00 

350.00 

1,350.00 


Total 

46 shares cost 

3,840.00 


Received at $115,496 per share 

Held less than 1 year 

Amount taxable—100% of $1,472.86 

Taxable gain on liquidation of 522 shares 
Amount of gain reported 

5,312.86 

1,472.86 

1,472.86 

4,432.49 

3,973.11 

Additional 

income 


459.38 


54 Computation of Tax 


Income Tax: 

Net income adjusted $22,175.49 

Less—Personal exemption $2,500.00 

Credit for dependents 400.00 2,900.00 

Surtax net income 19,275.49 

Less—Earned income credit —10 of 

$5,749.98 575.00 

Normal tax net income 18,700.49 

Income tax— 

Normal tax on $18,700.49 at 4% 748.02 

Surtax on $19,275.49 1,165.81 

Total income tax 1,913.83 

Income tax assessable 1,913.83 

Income tax assessed : 

Original return, account No. 200656 1,515.45 

Amended, account No. Apr. ’39 200371 320.28 
Total assessed 1,835.73 

Deficiency of income tax 78.10 

Deficiency, the assessment of which is barred 78.10 

Deficiency assessable None 

55 1938 

Adjustments to Net Income 


Net income as disclosed by return 
Nontaxable income and additional deductions: 

(a) Partnership $5,844.72 

(b) Contributions 900.00 

Net income adjusted 


$33,333.43 

6,744.72 

26,588.71 
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59 Computation of Earned Income Credit 


36.9559% of $80,477.05, partnership profit $29,741.02 

Add—Salary 7,353.58 

Total share of distributive profits of partnership 37,094.60 
Earned income from partnership—20% of 
$37,094.60 7,418.92 

Earned income other than from partnership 4,320.00 

Earned net income 11,738.92 

Net Income 42,357.48 

Earned income credit 10% of $11,738.92 1,173.89 

60 Computation of Tax 

Net income adjusted $42,357.48 

Less—Personal exemption 2,500.00 

Balance (surtax net income) 39,857.48 

Less—Dividends on Federal Savings & 

Loan Association shares $1,539.57 

Earned income credit 1,173.89 2,713.46 

Net income subject to normal tax 37,144.02 


Normal tax at 4% on $37,144.02 
Surtax on $35,857.48 (Amount in excess of 
$4,000) 

Correct income tax liability (1) 

Income tax assessed 
Deficiency of income tax 

(1) Alternative tax is $6,573.04, which greater 
than $6,571.56 tax on income including long¬ 
term gain. 

Petitioner’s Exhibit No. 24. 

61 TREASURY DEPARTMENT 

Internal Revenue Service 
Nashville, Tenn. 

Feb. 5, 1943 

Miss Marie Kinzer, 

Athens, Tennessee. 

Dear Madam: 

I enclose a statement of your income tax liability for the 
years 1938 and 1939. After consideration by this office, the 
adjustments of your tax liability as shown in the state- 


1,485.76 

5,085.80 

6,571.56 

4,021.20 

2,550.36 
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ment appear to be warranted, and for the reasons stated 
therein. 

If You Agree to these adjustments, the enclosed form of 
waiver and acceptance should be executed and forwarded 
to this office promptly in order to permit the early assess¬ 
ment of the additional tax and stop the accumulation of in¬ 
terest, and in order that other required adjustments may 
be made without unnecessary delay. 

If You Do Not Agree to the proposed adjustments, you 
may file a protest, executed in triplicate under oath, with 
this office, within 10 days from the date of this letter, stat¬ 
ing the grounds for your exceptions. Any protest so filed 
will have careful consideration and, if you so request, an 
opportunity for a hearing in this office will be granted you 
prior to final determination of any deficiency against you. 
This letter is not a final notice of deficiency and this office 
will be pleased to answer any questions wffiich may occur to 
you in your examination of the enclosed statement. 

Should you fail to file with this office within the 10 day 
period mentioned either a waiver and acceptance on the 
enclosed form or a written protest, final determination of 
your tax liability will be made and a notice of deficiency 
will be sent you in accordance with the provisions of law 
applicable to the assessment and collection of income and 
profits tax deficiencies. 

Your prompt acknowledgement of the receipt of this let¬ 
ter and related papers upon the enclosed form will be much 
appreciated. 

Respectfully, 

MARSH T. POLK 
Interned Revenue Agent in Charge 

Enclosures: 

Statement, 

Form of waiver and acceptance, 

Form of acknowledgement, 

Instructions for preparing protest. 

HED :VZS 
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62 Statement 

Miss Marie Kinzer, 

c/o Van Raalte Company, Inc., 

Athens, Tennessee. 


Tax Liability for the Taxable Years Ended 
December 31, 1938 and 1939. 


Income Tax: 

Liability 

Assessed 

Deficiency 

1938 

$ 78.50 

$ 42.69 

$35.81 

1939 

79.28 

63.36 

15.92 

Total 

$157.78 

$106.05 

$51.73 


This computation of your income tax liability has been 
made on the basis of information which is on file in this 
office and to your claims for refund for the years 1938 and 
1939 which were filed on March 13,1941. 

On June 30, 1937, Chilhowee Mills, Inc., Athens, Tennes¬ 
see, dissolved and distributed all of its assets in complete 
liquidation by opening accounts with each of its holders of 
common stock and crediting to those accounts the entire 
amount of its capital, as represented by the common stock 
outstanding, and surplus. The amount thus distributed was 


made up of— 

Common stock outstanding, 1,412% shares $141,250.00 

Surplus 21,888.17 

Total $163,138.17 

Number of shares represented 1,412% 

Value distributed per share $115,496 


63 The amount of gain or loss herein computed as 
having been realized by you during the year 1937 
from liquidation of the shares of common stock owned by 
you is based on your having received a distribution of 
$115,496 per share. 

After dissolution of the corporation, the business was 
continued as a partnership. The managers of the partner- 
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ship have accepted as being correct a distributive net in¬ 
come for the fiscal years ended June 30, 1938 and 1939 as 
follows: 

6/30/38 

Ordinary income $62,662.28 

Short term capital gain 
Long-term capital gain—taxable 
portion 

Dividend from a Federal Savings & 

Loan Asso. 

Additional distribution made for 
predecessor corporation 

Total amounts of distributive net 
income includable in returns of 
partners $62,662.28 $80,060.21 

In the computation of your income tax liability for the 
years 1938 and 1939, your pro-rata share of the distributive 
net income as above shown is included in your income sub¬ 
ject to tax. 

No correction has been made of your income tax liability 
for the year 1937 even though you may have reported 
neither gain nor loss from the liquidation of your stock in 
Chilhowee Mills, Inc. If any gain was realized from the 
liquidation, the period of time during which an assessment 
of the resulting deficiency might have been made has ex¬ 
pired. If the liquidation resulted in a loss, no overassess¬ 
ment can be scheduled nor may any overpayment be cred¬ 
ited or refunded in that no claim has been filed and the pe¬ 
riod of time within which a claim might have been filed has 
expired. 

Inasmuch as correction of your income tax liability for 
the years 1938 and 1939 does not result in an overassess¬ 
ment for those years, your claims for refund will be re¬ 
jected and official notice thereof will be issued by registered 
mail in accordance with Section 3772 (a)(2) of the Internal 
Revenue Code. 


6/30/39 

$79,160.74 

5.60 

202.20 

133.34 

558.33 
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64 1938 

Adjustments to Net Income 

Net income as disclosed by return $3,867.31 

Nontaxable income and additional deductions: 

(a) Income of Chilhowee Mills $ 604.62 

Net income adjusted $3,262.69 


Explanation of Adjustments 

(a) See Preliminary Statement. As the owner 
of 54 shares, your interest was 3.823% by 
(54 divided bv 1,412 Vo). 

3.823 % of $62,662*68 $2,395.58 

Salary 800.00 


Total share of distributive net income of Chil- 
howee Mill $3,195.58 

Amount reported 3,800.20 


Income overstated $ 604.62 

Personal exemption: 

Your claim for personal exemption of $2,500.00 as the 
head of a family is disallowed in that your dependent for 
whom you maintained a home had enough income during 
the year for the greater part of her support. 


65 Computation of Tax 


Net income adjusted 

$3,262.69 

Less: 


Personal exemption—claimed 

$2,500.00 

Personal exemption—allowed 

$1,000.00 

Balance (surtax net income) 

$2,262.69 

Less: 


Earned income credit 

300.00 

Net income subject to normal tax 

$1,962.69 

Normal tax at 4% on $1,962.69 

$ 78.50 

Surtax on income in excess of $4,000 

None 

Correct income tax liability 

$ 78.50 
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Income tax assessed: 

Original account No. 200002 

Deficiency of income tax 

Adjustments to Net Income 
Net income as disclosed by return 

Unallowable deductions and additional income: 
fa) Income of Chilhowee Mills 
Net income adjusted 

66 Explanation of Adjustments 

(a) See Preliminary Statement. 

3.823% of $80,060.21 
Less—3.823% of $133.34, dividends from 
Athens Federal Savings & Loan Assn. 

Distributive share of ordinary income 
Salary 

Total distributive share of income of 
Chilhowee Mills 
Amount reported: 

Ordinary income $3,370.14 

Long-term gain 37.50 


Additional income 


Computation of Tax 

Net income adjusted 
Less: 

Personal exemption $2,500.00 

Credit for dependents 400.00 


Balance (surtax net income) 

Less: 

Dividends—Federal Sav. & Loan Assn. 131.90 
Earned income credit 300.00 


$ 42.69 

$ 35.81 

$4,915.94 

$ 397.96 
$5,313.90 

$3,060.70 

5.10 

$3,055.60 

750.00 

$3,805.60 

3,407.64 

$397.96 

$5,313.90 

2,900.00 

$2,413.90 

431.90 


Net income subject to normal tax 


$1,982.00 
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Normal tax at 4% on $1,982.00 


79.28 

Surtax on income in excess of $4,000.00 


None 

Correct income tax liability 

Income tax assessed: 

$ 

79.28 

Original account No. 251691 

$ 

63.36 

Deficiency of income tax 

$ 

15.92 

• ••••••• 

Findings of Fact and Opinion. 

• 

• 

67 UNITED STATES BOARD OF TAX APPEALS 


Chilhowee Mills, by H. A. Vestal, Managing Partner, and 
by Miles A. Riddle, Hubert J. Vestal, J. P. Vestal, Marie 
Kinser, Oscar A. Knox and H. S. Moody, Partners, Peti¬ 
tioners, v. Commissioner of Internal Revenue, Respon¬ 
dent. 

Docket No. 108922. Promulgated September 16, 1942. 

In 1937 the Chilhowee Mills, Inc., surrendered its charter. 
Its stockholders thereupon formed a partnership which, 
under the name “Chilhowee Mills,” carried on during the 
subsequent two taxable years the same business that had 
been carried on by the corporation in the same premises. 

Held: 

(1) Income from business carried on by the partnership 
is taxable as partnership income. 

(2) The partnership is a proper party petitioner under 
the facts for purposes of questioning the correctiness of re¬ 
spondent’s determination that it was taxable as a corpora¬ 
tion. 

Homer Hendricks, Esq., and Clifford D.. Buffon, C. P. A., 
for the petitioners. 

Frank M. Thompson, Esq., for the respondent. 

This proceeding involves income and excess profits taxes. 
The Commissioner has determined deficiencies against the 
Chilhowee Mills, Athens, Tennessee, for the fiscal years 
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ended June 30, 1538, and June 30, 1939, in the following 
amounts: 

Excess 

Year Income tax profits tax 

Fiscal year ended 6/30/38 $12,730.82 $3,452.36 

Fiscal year ended 6/30/39 12,906.17 . 

Chilhowee Mills filed returns for the years in question on 
partnership forms and treated the income shown thereon 
as partnership income. 

The deficiency notice was addressed by respondent to 
“ Chilhowee Mills” (not, it will be noticed, to “Chilhowee 
Mills, Inc.”). Attached thereto is the usual statement 
which explains the determination as follows: “It is held 
that the Chilhowee Mills is taxable as a corporation for the 
fiscal years here under consideration.” 

68 The question presented for our consideration is 
whether the Commissioner erred in his determination 
that the income of Chilhowee Mills is taxable under the 
rates applying to a corporation for the fiscal years ended 
June 30, 1938, and June 30, 1939. It is contended on behalf 
of petitioner, Chilhowee Mills, a partnership, that prior to 
those years the Chilhowee Mills, Inc., formerly a corpora¬ 
tion, had dissolved and at all times during the taxable years 

here involved the business formerly carried on bv the cor- 

* * 

poration was carried on by the partnership, and that, there¬ 
fore, the Commissioner’s determination is erroneous. 

Findings of Fact. 

Chilhowee Mills, Inc., was originally incorporated in 1917 
under the laws of the State of Tennessee. In January 1920 
the corporate charter was surrendered, but the business 
was continued, and in July 1928 it was reincorporated with¬ 
out business having ceased or materially changed in man¬ 
ner of operation at any time since the original incorpora¬ 
tion. It was engaged in the manufacture of hosiery at 
Athens, McMinn County, Tennessee. 
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On June 30, 1937, the directors of the Chilhowee Mills, 
Inc., met. The motions discussed at that meeting included 
a motion that the board recommend to the stockholders that 
the corporation’s charter be surrendered as of June 30, 
1937. This motion was carried. 

At a stockholders’ meeting on the same day, at which 
69.9 percent of the stock was represented, it was resolved 
that the charter be surrendered as of that day, since it was 
deemed to be in the best interest of all concerned. Al¬ 
though not indicated on the minutes, H. A. Vestal recom¬ 
mended that the stockholders should form a partnership to 
carry on the business of the company, and explained that 
if this was done there would be individual liability for cor¬ 
porate debts. The stockholders there present, holding more 
than a majority of the outstanding common stock, con¬ 
sented to this plan and agreed to carry on the business as 
partners. The meeting of the stockholders was then ad- 
jorned “subject to call.” 

Prior to that date, and on June 10, 1937, an option agree¬ 
ment was entered into between Joseph Haines, Jr., an in¬ 
dividual, and H. A. Vestal, on behalf of Chilhowee Mills, 
Inc. The option agreement provided that, in consideration 
of $15,000 paid by Haines to the Chilhowee Mills, Inc., the 
latter granted the former an option to purchase “the good 
will and substantially all the other assets” of Chilhowee 
Mills, Inc. The period during which the option was to re¬ 
main effective was from June 10, 1937, to March 31, 193S. 

and the closing date provided for payment and de- 
69 livery was April 30, 1938. The agreement further 
provided, inter alia . that the Chilhowee Mills, Inc., 
should take all steps necessary to dissolution upon the com¬ 
pletion of the transfer and change its name to one ap¬ 
proved by Haines. The price stipulated to be paid upon 
the closing date was $124,500, less any taxes accrued but 
then unpaid upon the property involved. 

On June 10, 1937, the same day, Haines assigned all his 
right, title, and interest under the option agreement to the 
Van Raalte Co., a New York corporation. 
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Upon surrender of the charter, H. A. Vestal personally 
notified the credit department of the Van Raalte Co. that 
Chilliowee Mills, Inc., was in the process of dissolution. 

In accordance with the resolution adopted at the stock¬ 
holders’ meeting on June 30, 1937, II. A. Vestal and Marie 
Kinser, president and secretary, respectively, of the Chil- 
howee Mills, Inc., certified in writing that the resolution 
had been adopted to the end that the corporation might be 
dissolved. This certificate, dated June 30, 1237, was filed 
in the office of the Secretary of State of Tennessee on July 
2, 1937. Later, on September 3, 1937, the certificate, with 
the State Department’s acknowledgement of filing, was 
filed in the miscellaneous register of McMinn County, Ten¬ 
nessee. 

As of June 30, 1937, Chilhowce Mills, Inc., had outstand¬ 
ing common stock in the amount of $141,250 par value; 7 
percent preferred stock in the amount of $26,800 par value, 
and 6 per cent preferred stock in the amount of $15,000 par 
value. The common stock was held by 53 stockholders. 

Pursuant to a notice of meeting sent to the stockholders 
prior to .Time 30. 1937, a stockholders’ meeting was held on 
July 20. 1937, attended in person or by proxy by 31 stock¬ 
holders. A financial statement for the last fiscal year was 
read at the meeting. H. A. Vestal, after a reading of the 
minutes of the June 30 meeting, explained that the direc¬ 
tors thought it to be to the best interest of the stockholders 
to surrender the charter, to try operating without one for 
at least a year, and then, if desired, to reincorporate. After 
discussion, a motion was made and carried ratifying the 
action of the directors and stockholders taken at the June 
30 meeting. At this time H. A. Vestal was elected “Man¬ 
ager” for the ensuing year. His salary was left open. At 
thi* meeting all stockholders present ratified the decision 
to carry on the business as a partnership composed of the 
stockholders of the former corporation. 

Or* or about July 1,1937, the corporate books theretofore 
in use were closed out and new books were opened. This 
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latter set was opened as partnership books of account, with 
separate accounts for each partner. The partners were 
the common stockholders as of June 30, 1937, and 
70 the interest attributed to each on the books was in 
proportion to his or her stockholdings. Surplus and 
undivided profits were carried over to the new books in 
the same proportion. 

There was no material change in the business carried on 
subsequent to surrender of the charter. The realty which 
the corporation owned was not formally conveyed to the 
partnership, title remaining in the name of the corporation. 

On June 30, 1937, the corporation owed certain debts, 
among which was one of $20,000 to a Nashville bank. On 
August 2S, 1937, a renewal was applied for and a new note 
executed by H. A. Vestal in the same amount. The signa¬ 
ture of Vestal on this note was as manager for the Chil- 
howee Mills. 

All the debts of the corporation were paid up prior to 
October 1938. 

The partnership continued to use stationery with the 
heading “Chilhowee Mills, Inc,” and checks bearing the 
same name, but after June 30, 1937, a line was run through 
the “Inc.” The preferred stock was all retired by Sep¬ 
tember 30, 1937, by the issuance of notes to these stock¬ 
holders. 

The common stockholders who had been absent from the 
stockholders’ meetings of June 30, 1937, and July 20, 1937, 
were all informed that they were now partners and, as such, 
individually liable for the debts of the business. No objec¬ 
tions were raised by any of them. 

No formal articles of partnership were ever entered into. 

In all formal business correspondence between H. A. 
Vestal and the common stockholders, he addressed them as 
partners and gave them reports on the petitioner’s finan¬ 
cial progress on the basis of a partnership. Financial state¬ 
ments for the fiscal years here involved, prepared by the 
partnership’s regularly retained auditor, were headed, 
“Chilhowie Mills, Partnership, Athens, Tennessee.” 
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The main reason for dissolving Chilhowee Mills, Inc., 
and forming a partnership in its place was to lessen the 
tax burden. 

Aside from H. A. Vestal, the partnership formally desig¬ 
nated no one to act as an officer. There were no certificates 
evidencing the individuals’ interests in petitioner other 
than the common stock certificates. No persons other than 
the common stockholders were given an interest in the part¬ 
nership. None of these persons died subsequent to June 
30, 1937, during the fiscal year's here in question. 

Checks were sent out by the partnership to its members, 
on February 23, 1938, with the notation thereon that they 
were for “First Partnership Payment.” These checks, 
drawn on the Citizens National Bank of Athens, were not 
drawn against a new account, however, for a dividend 
check issued to J. H. Arrants on June 30, 1937, was 
71 numbered 15849 and the February 23, 1938, check to 
J. H. Arrants was numbered 16478. The “Inc.” on 
the latter check was crossed out. The bank in which the 
account was maintained was informed that the business 
was being conducted as a partnership, the charter having 
been surrendered. 

On or about March 8, 1938, the partnership took out a 
standard workmen’s compensation and employers’ liability 
policy with the Liberty Mutual Insurance Co. of Boston, 
Massachusetts. Item 1 of the declaration attached to and 
forming part of the policy reads as follows: 


Item 1. Name of this Employer.Chilhowee Mills 

• •••••*••• 

P. 0. Address.Athens, Tennessee 


Individual, co-partnership, corporation or estate? 

Corporation 

The policy was in effect from June 1, 1938, to June 1, 
1939. On August 31, 1938, the policy was amended as to 
name and status, as follows: 
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1. The Employer’s name shall be: H. A. Vestal, Sr., 
Agent for the partnership of Chilhowee Mills, and the in¬ 
dividual partners named in the Agency Authorization En¬ 
dorsement. 

* * * Status: .Co-partnership 

The agency authorization endorsement contained the 
names of all the common stockholders as of June 30, 1937, 
with the exception of Mrs. George Ray, who held one share 
on that date. 

On March 22, 193S, letters were sent to all the common 
stockholders by H. A. Vestal notifying them that “The 
partners of the Chilhowee Mills of Athens, Tennessee, will 
hold a special meeting at the Company office, Saturday, 
March 26, 1938, at 2 P. M.” This meeting was called at 
the suggestion of the Van Raalte Co. to discuss extension 
of the option period. At the meeting it was decided to ex¬ 
tend the option. 

On March 30, 1938, an agreement was entered into with 
Joseph Haines, Jr., extending the date for exercise of the 
option to November 30, 1938. The agreement was in the 
form of a written offer and acceptance, the offer being di¬ 
rected by Haines to “Chilhowee Mills, Inc. and the Officers 
and Directors thereof as Trustees in Dissolution.’’ The 
acceptance was made by “Chilhowee Mills, Inc. in dissolu¬ 
tion by H. A. Vestal.’’ All rights under this amendment 
were that day assigned by Haines to the Van Raalte Co. 

Earlier on the same day all the common stockholders as 
of June 30, 1937, had agreed in writing to let H. A. Vestal 
enter into this extension agreement. The signatories were 
referred to as “stockholders (or assignees thereof), direc¬ 
tors and officers of Chilhowee Mills, Inc.’’ 

72 On October 1, 1938, the premises occupied by the 
partnership were conveyed to the Van Raalte Co., 
pursuant to the terms of the amended option agreement. 
A certified copy of the deed describes the party of the first 
part to be “Chilhowee Mills, Incorporated, of Athens, Ten- 
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nessee, a corporation organized under the laws of Tennes¬ 
see in process of dissolution, and H. A. Vestal, M. A. Rid¬ 
dle, H. P. Smiley, G. F. Lockmiller, 0. A. Knox, E. L. 
Willson, Marie Kinser, and E. B. Madison, constituting all 
the officers and directors of said corporation at the time 
it surrendered its charter and now Trustees in dissolution 
of Chilhowee Mills, Incorporated.” The signatories to the 
deed were these various individuals, in the capacities set 
forth above, on behalf of Chilhowee Mills, Inc. The signa¬ 
tures were attested bv “Marie Kinser, secretarv” and the 
corporate seal was impressed thereon. A notary public’s 
attestation clause appended thereto sets forth: 

Before me, * * *, personally appeared H. A. Vestal and 
Marie Kinser, with whom I am personally acquainted, and 
who, upon oath acknowledged themselves to be President 
and Secretary, respectively, of the Chilhowee Mills, Incor¬ 
porated, the within named bargainor, a corporation, and 
that they as such President and Secretary, being author¬ 
ized so to do, executed the foregoing instrument for the 
purposes therein contained, by signing the name of the 
corporation by themselves as such President and Secre¬ 
tary. * # * 

The Van Raalte Co. tendered two checks totalling $149,- 
500 for the plant and one check in the amount of $29,420.35 
for the supplies and materials purchased. These checks 
were deposited in the account of the partnership at the Citi¬ 
zens National Bank, which was a continuation of the bank 
account of Chilhowee Mills, Inc. The money was distrib¬ 
uted among the common stockholders of the corporation on 
or about October 18, 1938. Certain other properties held 
in the name of the corporation were sold in January or Feb¬ 
ruary, 1939, for approximately $3,000 and this sum was 
likewise distributed. 

A Dun & Bradstreet report, dated May 1, 1938, found in 
the files of the Third National Bank of Nashville, contained, 
inter alia, the following statements: (1) That the business 
became a partnership upon surrender of the charter on 
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June 30,1937; (2) that five individuals collectively owned a 
60 percent interest in the business, the other 40 percent 
being owned by eleven other individuals; and (3) that, in 
chaging status, no change was made in the resources other 
than the retirement of $41,S00 of preferred stock. 

For the two fiscal years in question the Chilhowee Mills 
filed partnership returns for Federal income tax purposes. 
Chilhowee Mills, Inc., was finally liquidated on or about 
February 20, 1939. 

Petitioner, Chilhowee Mills, was during the taxable years 
a partnership engaged in the business formerly carried on 
by Chilhowee Mills, Inc. 

73 Opinion. 

Kern: At the time the corporate charter of Chilhowee 
Mills, Inc., was surrendered it was agreed that the business 
of the corporation should be carried on by the stockholders 
as partners. New books of account were opened in the 
name of the partnership showing the interest of each stock¬ 
holder to be that of a partner with an interest in the part¬ 
nership equivalent to his former stock interest, and the 
business was carried on in the name of the partnership. 

Upon the dissolution of a corporation the stockholders be¬ 
come the real owners of the corporate property, subject to 
the rights of creditors and the right of the directors and 
officers of the old corporation to administer it in dissolu¬ 
tion under the state statute. 19 C. J. S. § 1730 (c). When 
stockholders agree to and do carry on the business of a 
corporation as partners, a partnership is created. Fletcher, 
Cyc. Corp. (Perm. Ed.) § 8132. In the instant case the 
stockholders formed such a partnership and their rights to 
the income from the business became the immediate and 
direct rights of partners and ceased to be the secondary, 
derivative rights of stockholders. No formal instrument 
in writing was drawn up creating the partnership and defin¬ 
ing the rights of the partners, but none was necessary. A 
partnership may be created by oral contract or one im¬ 
plied from the acts of the parties. 47 C. J. 649. 
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That a partnership may result from the continuation of 
corporate business after the dissolution of the corporation 
by the stockholders has been recognized by us in F. D. Keim, 
4 B. T. A. 1240, and 0. C. Lee, 6 B. T. A. 541 (affd. sub. 
nom. Carr v. Commissioner, 28 Fed. (2d) 551). 

After a careful consideration of all of the evidence con¬ 
tained in the record before use, we conclude that the or¬ 
ganization doing business under the name of Chilhowee 
Mills, against which the deficiency herein was determined, 
was a partnership the members of which were the stock¬ 
holders of the corporation, Chilhowee Mills, Inc., then in 
dissolution, and the income from such business was part¬ 
nership income and taxable as such. 

Respondent argues that (1) the organization carrying 
on business under the name of Chilhowee Mills is not a 
partnership, and (2) the business carried on under that 
name is in effect a continuation of the affairs of Chilhowee 
Mills, Inc., after the expiration of its charter, and there¬ 
fore, under article 1001-2, Regulations 94, and article 901-2, 
Regulations 101, the income therefrom should be taxed as 
the income of an association. Having held that the organi¬ 
zation carrying on business uder the name of Chilhowee 
Mills was a partnership, w r e must necessarily conclude 
74 that respondent’s second argument has no validity, 
for if the business carried on was the business of a 
partnership it could not be the business or affairs of the 
corporation. 

The cases of Roe Stephens Manufacturing Co., 12 B. T. 
A. 1254, and John Crocker, 32 B. T. A. 861 (affd., 84 Fed. 
(2d) 64), may be distinguished on their facts. In those 
cases the business formerly carried on by the corporation 
was conducted “in the same manner and under the same 
corporate name that had theretofore been used, and the 
same books of account and forms of billheads and letter¬ 
heads were used.” 

Respondent does not make any contention on brief that 
the partnership, Chilhowee Mills, had so many features 
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similar to a corporation tliat it should be taxed as an asso¬ 
ciation (see article 1001-4, Regulations 94), nor do we find 
any facts in the record upon which such a contention could 
successfully be made. 

Having concluded that the business of the Chilhowee 
Mills was conducted during the taxable years by a partner¬ 
ship composed of the stockholders of Chilhowee Mills, Inc., 
a corporation in dissolution, the question then arises 
whether the partnership is properly before us in the instant 
proceeding and "whether we have jurisdiction. 

While the partnership income tax returns for the taxable 
years are not in evidence, there is in the record uncontra¬ 
dicted testimony to the effect that these returns were made 
on partnership forms and reported the income involved 
herein as partnership income. It is also evident that the 
returns were made in the name of “Chilhowee Mills’’ and 
not in the name of “Chilhowee Mills, Inc.” The respon¬ 
dent’s determination of deficiency was addressed to “Chil¬ 
howee Mills” and we may assume resulted from his con¬ 
sideration of the partnership returns filed under that name. 
In his determination respondent does not determine that 
“Chilhowee Mills” is a corporation, but determines that 
“Chilhowee Mills is taxable as a corporation for the fiscal 
years under consideration.” 

Thus we have in this proceeding a determination of defi¬ 
ciency addressed by the respondent to a partnership, hold¬ 
ing that the partnership is taxable “as a corporation.” 
Under such circumstances, the partnership is properly the 
petitioner. See, among other cases in which this is im¬ 
plicitly recognized, Royal Syndicate, 20 B. T. A. 255, and 
Glensder Textile Co., 46 B. T. A. 176. 

However, if we hold, as we have in this case, that the 
petitioner is a partnership and not taxable as a corpora¬ 
tion, then the amount of taxable income, as distinguished 
from the rate of tax, is to be determined in proceedings in 
which the individual partners are proper parties peti¬ 
tioner. 
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75 Therefore, we are foreclosed from the interesting 
question latent in this case of whether the proceeds 
from the sale of the assets of Chilhowee Mills, Inc., title to 
which remained in the corporation, made in the name of the 
corporation by the officers and directors as trustees in dis¬ 
solution pursuant to an option executed before the sur¬ 
render of the corporate charter and renewed after its sur¬ 
render by the same officers and directors as trustees acting 
on behalf of the corporation, are to be considered as the 
income of the partnership or income taxable as corporate 
income pursuant to articles 22 (a)-21, and 52-2, Regula¬ 
tions 94; Taylor Oil & Gas Co. v. Commissioner, 47 Fed. 
(2d) 10S; First National Bank of Greeley v. United States, 
86 Fed. (2d) 938; Northwest Utilities Securities Corpora¬ 
tion v. Helvering, 67 Fed. (2d) 619; Hellebush v. Commis¬ 
sioner, 65 Fed. (2d) 902, affirming 24 B. T. A. 660; Will T. 
Caswell, 36 B. T. A. 816. The respondent has not deter¬ 
mined a deficiency against Chilhowee Mills, Inc., or against 
its trustees in dissolution. 

As we have indicated, the sole question before us under 
the pleadings is whether petitioner is to be considered, for 
purposes of taxation, as a partnership or as an association 
taxable as a corporation—a question involving the method 
of taxation and not the amount of taxable income. Since 
we have concluded that petitioner is a partnership and is 
to be considered as such for purposes of taxation. 

Decision of no deficiency will be entered. 

• ••••••••• 
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76 Opinion of the Tax Court. 

4 T. C. No. 67 

THE TAX COURT OF THE UNITED STATES 

Chilhowee Mills, Inc., a dissolved corporation, By: H. A. 
Vestal, Miles A. Riddle, H. P. Smiley, G. F. Lockmiller, 
Oscar A. Knox, E. L. Willsn, (Miss) Marie Kinser, and 
E. B. Madison, et al, 1 Petitioners , v. Commissioner of 
Internal Revenue, Respondent. 

Docket Nos. 3125, 3126, 3127, 3128, 3129, 3130, 3131, 3132. 

Promulgated January 11, 1945. 

In 1937 Chilhowee Mills, Inc., granted an option to pur¬ 
chase covering all its property. Later in that year the cor¬ 
poration dissolved and the stockholders formed a partner¬ 
ship to carry on the corporate business. Partnership books 
were opened in which each partner’s interest was shown to 
be his proportionate interest as a stockholder in the capi¬ 
tal surplus and undivided profits of the corporation. The 
title to the corporate property remained in the corpora¬ 
tion, but the property was used by the partnership. In 
March 1938 the option was extended by a contract executed 
by the corporation as a corporation in dissolution through 
one of its former officers, with the consent of the stock¬ 
holders. In October, 1938, the property was conveyed pur¬ 
suant to the option the deed being signed by the corpora¬ 
tion “in the process of dissolution and * * * and all 

77 the officers and directors * * * now Trustees in dis¬ 
solution.’’ Under state law the officers and direc¬ 
tors were trustees in dissolution. The proceeds of the sale 
were in the form of checks payable to the corporation. The 
checks were endorsed in the name of the corporation by 
its trustees in dissolution and were deposited in the bank 
account of the partnership. In this proceeding the respon- 

i H. A. Vestal, Sr., Transferee; Marie Kinser, Transferee; Oscar A. Knox, 
Transferee; H. S. Moody, Transferee; Miles A. Riddle, Transferee; Hubert 
J. Vestal, Transferee; J. P. Vestal, Transferee. 
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dent treats the gain resulting from the sale as income of 
the corporation. The corporation filed no income tax re¬ 
turn for the year in which the sale was made. The part¬ 
nership filed returns for the years after the dissolution of 
the corporation. See Chilhowee Mills, 47 B. T. A. 682. In 
making adjustments after our decision in that case in the 
tax liability of several individual partners (and stockhold¬ 
ers of the corporation), respondent denied claims for re¬ 
funds on the ground that in 1937 the assets of the corpora¬ 
tion were, in that year, distributed to the stockholders in 
complete liquidation. 

Held: (1) The liability of the various petitioners is not 
barred by the statute of limitations; (2) the present con¬ 
troversy is not res judicata by reason of our decision in 
Chilhowee Mills, supra; (3) respondent is not estopped 
from the collection of the taxes in question; and (4) the 
sale of the corporate property in 1938 should be treated 
as if made by the corporation in determining gain or loss. 

Homer Hendricks, Esq., for the petitioners. 

Frank M. Thompson, Esq., for the respondent. 

Opinion. 

Kern, Judge: This case comes up on respondent’s de¬ 
termination of a deficiency in the income tax of petitioner 
corporation for the fiscal year 1939 in the sum of $11,265.87, 
and of transferee liability against the other petitioners. 
Petitioner corporation filed no income tax return for the 
taxable year. The notice of deficiency was mailed to peti¬ 
tioner corporation on July 17,1943. These cases are 
78 related to the case having docket No. 108922 in which 
our decision was promulgated on September 16, 1942, 
and reported at 47 B. T. A. 682. In the decided case the 
deficiency was determined against the partnership, “Chil¬ 
howee Mills”, which succeeded the petitioner corporation 
after its dissolution and made returns for the taxable years 
involved, 1938 and 1939, on partnership form 1065. In that 
case the factual background is much the same as in the in- 
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stant proceedings and some of our legal conclusions reached 
therein are also pertinent. We shall, on this account, con¬ 
sider our Findings of Fact and Opinion in that case as in¬ 
corporated by reference here. The essential facts are sum¬ 
marized in the headnote. 

On the question of the petitioner party to the former 
proceeding and the issue therein decided, we quote the fol¬ 
lowing from our earlier opinion: 

Thus we have in this proceeding a determination of defi¬ 
ciency addressed by the respondent to a partnership hold¬ 
ing that the partnership is taxable “as a corporation”. 
Under such circumstances, the partnership is properly the 
petitioner. • • # 

However, if we hold, as we have in this case, that the 
petitioner is a partnership and not taxable as a corpora¬ 
tion, then the amount of taxable income, as distinguished 
from the rate of tax, is to be determined in proceedings in 
which the individual partners are proper parties petitioner. 

Therefore, we are foreclosed from the interesting ques¬ 
tion latent in this case of -whether the proceeds from the 
sale of the assets of Chilhowee Mills, Inc., title to which 
remained in the corporation, made in the name of the cor¬ 
poration by the officers and directors as trustees in dissolu¬ 
tion pursuant to an option executed before the surrender 
of the corporate charter and renewed after its surrender 
bv the same officers and directors as trustees acting 
79 on behalf of the corporation, are to be considered as 
the income of the partnership or income taxable as 
corporate income pursuant to articles 22 (a)-21, and 52-2, 
Regulations 94; # # * 

As -we have indicated, the sole question before us under 
the pleadings is whether petitioner is to be considered, for 
purposes of taxation, as a partnership or as an association 
taxable as a corporation—a question involving the method 
of taxation and not the amount of taxable income. Since 
we have concluded that petitioner is a partnership and is 
to be considered as such for purposes of taxation, 

Decision of no deficiency will be entered. 
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On October 16, 1942 respondent filed a motion for re¬ 
view of the above Division Decision which we denied. No 
appeal was taken and our decision became final on January 
20, 1943. The parties here have stipulated the use which 
may be made of the prior record. They have also stipu¬ 
lated with regard to the liability of the several transferees 
in the event we decide that there is an enforceable liability 
for tax. 

After the hearing herein the parties filed a “Stipulation 
of Additional Facts” which we incorporate herein by ref¬ 
erence. An exhibit attached to this stipulation “shows the 
effect, as determined by the internal revenue agent in 
charge, Nashville, Tennessee, on the income of the indi¬ 
viduals [who were some of the stockholders of Chilhowee 
Mills, Inc., and partners carrying on business as Chilhowee 
Mills] of the adjustments occasioned by the decision of the 
Board of Tax Appeals in Docket No. 108922 (47 B. T. A. 
682) for the years 1937, 1938 and 1939 * * This ex¬ 
hibit indicates that there were deficiencies “determined 
but barred” against these individuals for 1937, and certain 
refund claims in a total amount of $765.35 denied. 

80 Two letters were introduced in evidence which 
were sent by the internal revenue agent in charge to 
former stockholders of petitioner corporation and partners 
carrying on its business after June 30, 1937. These letters 
announced adjustments in tax liability for the years 1937, 
1938 and 1939, and contained the following: 

On June 30, 1937, Chilhowee Mills, Inc., Athens, Tennes¬ 
see, dissolved and distributed all of its assets in complete 
liquidation by opening accounts with each of its holders of 
common stock and crediting to those accounts the entire 
amount of its capital, as represented by the common stock 
outstanding, and surplus. 

The amount of gain or loss herein computed as having 
been realized by you during the year 1937 from liquidation 



70 


of the shares of common stock owned by you is based on 
your having received a distribution of $115,496 per share. 

After dissolution of the corporation, the business was 
continued as a partnership. * * * 

#*#•*•#••• 

Inasmuch as correction of your income tax liability for 
the vears 1937 and 1939 does not result in an overassess- 

V 

ment, the claims for refund filed for those years will be 
disallowed and official notice thereof will be issued by reg¬ 
istered mail in accordance with section 3772 (a)(2) of the 
Internal Revenue Code. No assessment will be made of 
the deficiency determined for the year 1937 in that the pe¬ 
riod of time within which a deficiency might have been as¬ 
sessed for that year has expired. 
#*••••#••• 

It was also stipulated that the persons to whom these let¬ 
ters were addressed paid the net tax shown due therein. 

The petitioners raise certain preliminary issues which 
must be answered before the substantive question at 
81 bar may be determined; namely, (1) whether the 
question is res judicata; (2) whether the present 
proceedings are barred by the statute of limitations: and 
(3) whether the respondent is precluded by estoppel or elec¬ 
tion from maintaining the position which he has taken in 
this proceeding. 

1. Res judicata. The question is not res judicata by rea¬ 
son of our decision in Chilhowee Mills, supra. We very 
clearly pointed out in the portions of our opinion in that 
case already quoted that “the partnership is properly the 
petitioner” in that proceeding, that, consequently, we 
could not consider the substantive question, since it “is to 
be determined in proceedings in which the individual part¬ 
ners are proper parties petitioner”; and on the same ac¬ 
count that we were “foreclosed from the * * # question 
* * * of whether the proceeds from the sale of the assets of 
Chilhowee Mills, Inc., • * * are to be considered as the in- 
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come of the partnership or income taxable as corporate in¬ 
come * * V’ And to make doubly sure that we should not 
be misunderstood we reiterated that “the sole question be¬ 
fore us * * # is whether petitioner is to be considered * * * 
as a partnership or as an association taxable as a corpo¬ 
ration—a question involving the method of taxation and 
not the amount of taxable income.” We held only, there¬ 
fore, that the partnership was the proper party before us, 
not the corporation, and that, since a partnership was not 
?. taxable entity, the respondent’s recourse was against the 
individual partners or possibly—for our language sug¬ 
gested no more than the mere possibility of merit in such 
a question which was necessarily reserved for future deci¬ 
sion—against the corporation. The respondent has 
82 now determined a deficiency against the corporation 
“Chilhowee Mills, Inc.” The petitioners’ argument 
that there is an estoppel by judgment, by reason of our 
prior decision and an alleged privity of the parties there 
and here, can be shortly answered by saying that our judg¬ 
ment there did not go to the essential question but only to 
who was the proper party before us and whether it was 
taxable as a corporation. 

2. Statute of Limitations. We proceed to the next ques¬ 
tion, whether the statute of limitations has run? Section 
27o (a), Revenue Act of 1938 requires that taxes must be 
“assessed within 3 years after the return was filed, and no 
proceeding in court without assessment for the collection of 
such taxes shall be begun after the expiration of such pe¬ 
riod.” 

Since no return w^as filed by petitioner corporation for 
the taxable year, section 276 (a) of the Revenue Act of 
1938 makes it possible that a tax may be assassed against 
that petitioner without regard to any period of limitation. 

On this point petitioner relies on Germantown Trust Co. v. 
Commissioner, 309 U. S. 304. We think this case is dis¬ 
tinguishable on its facts since the fiduciary taxpayer in that 
case did make a return, although it did not show its in- 

i 


I 
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come taxable on the basis that it was a corporation. In 
this case petitioner corporation made no return of any tax¬ 
able income for the year in question. 

All parties here, save the corporation itself, are its trans¬ 
ferees. In the case of a transferee, the period of limitation 
for assessment is extended to “"within one year after the 
expiration of period of limitation for assessment against the 
taxpayer.” Section 311 (b)(1), Revenue Act of 193S. 
S3 3. Estoppel. In our opinion reported as Chilhowee 
Mills, supra, and promulgated on September 16,1942, 
we held that the former stockholders of Chilhowee Mills, 
Inc., then in dissolution, formed a partnership for the con¬ 
duct of the business formerly carried on by the corpora¬ 
tion, having become “upon the dissolution of the corpora¬ 
tion * * # the real owners of the corporate property, sub¬ 
ject to the rights of creditors and the right of the directors 
and officers of the old corporation to administer it in dis¬ 
solution under the State statute.” As to the extent of the 
property interest acquired by the former stockholders of 
the corporation during the latter’s dissolution, and the 
time of acquisition, we were silent since the problem before 
ns in that case was whether there was a partnership and 
not the amount of the partners’ interests. Under date of 
February 5, 1943, the Internal Revenue Agent in Charge 
at Nashville, Tennessee, made adjustments in the income 
tax liability of the various partners of Chilhowee Mills for 
the year 1937 by denial of claims for refund upon the basis 
that “on June 30, 1937, Chilhowee Mills, Inc. * * * dis¬ 
solved and distributed all of its assets in complete liquida¬ 
tion by opening accounts with each of its holders of com¬ 
mon stock and crediting to those accounts the entire amount 
of its capital, as represented by the common stock out¬ 
standing, and surplus.” Other adjustments were made for 
the years 1938 and 1939. It is stipulated that two of the 
partners and former stockholders paid the net amount of 
tax claimed as due for those years by the Revenue A<rent 
in Charge. 
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84 The determination of deficiency in the instant case 
was made against petitioner corporation with the fol¬ 
lowing explanation: 

The proceeds from the sale during the fiscal year ended 
Jane 30,1939, of the assets of Chilhowee Mills, Inc., title to 
which remained in the corporation, made in the name of 
the corporation by the officers and directors as trustees in 
dissolution pursuant to an option executed before the sur¬ 
render of the corporate charter and renewed after its sur¬ 
render by the same officers and directors as trustees act¬ 
ing on behalf of the corporation, are to be considered as 
income taxable as corporate income pursuant to articles 
22 (a)-21 and 52-2, Regulations 94. 

Petitioners contend that respondent can not take the po¬ 
sition in making adjustments in the tax liability of the part¬ 
ners and former stockholders of the corporation in disso¬ 
lution that they received all of the corporate assets on dis¬ 
solution in 1937; and later take the position in the instant 
case that the same assets continued to be owned by the cor¬ 
poration which received income when they were sold by 
the trustees in dissolution in 1939. This contention is some¬ 
times referred to on brief as being based on the doctrine of 
estoppel and sometimes on the doctrine of election. Peti¬ 
tioner cites United States v. Brown, 86 Fed. (2) 798; Jo¬ 
seph Eichelberger & Co. v. Commissioner, 88 Fed. (2) 874; 
and Ford Motor Co. v. United States, 9 Fed. Supp. 590, 604. 

The question thus posed is whether the Commissioner can 
take a position that a corporation “dissolved and distrib¬ 
uted all of its assets in complete liquidation” to its stock¬ 
holders and for that reason deny claims for refund filed 
bv the stockholders; and later take the logicallv in- 

85 consistent position that the same assets continued to 
be owned by the corporation, were sold for it by the 

former officers as trustees in dissolution, the profits from 
such sale were taxable as corporate income, and the stock¬ 
holders receiving the proceeds were liable as transferees 
for the corporate taxes. 
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We know of no reason why he can not. Certainly the cor¬ 
poration in dissolution, which is the alleged transferor now 
before us in this litigation, can not successfully advance 
the argument of estoppel against the Commissioner by rea¬ 
son of his assertion of tax liability against other taxpayers 
even though the liability asserted is inconsistent with lia¬ 
bility on the part of the corporation. More than inconsist¬ 
ency is required in cases justifying the application of es¬ 
toppel, especially as against the Government. In the cases 
cited by petitioner in which the Commissioner has been pre¬ 
cluded from asserting a tax liability on the grounds of a 
previous inconsistent position taken by him, the previous 
inconsistent position has been with regard to the same 
taxpayer, and, unless precluded by estoppel, the Commis¬ 
sioner would either have collected a tax twice from the 
same taxpayer as a result of one transaction, or would have 
denied a deduction twice although the taxpayer was admit- 
{edly entitled to it at one time or the other. 

The liability of the transferees being entirely secondary 
and distinct from any personal liability for income tax on 
their part, any inconsistency on the part of the respondent 
warranting the application of the doctrine of estoppel must 
bo with regard to the primary liability of the transferor 
corporation. 

In the instant case the Commissioner might well 
have doubts as to the party, or parties, subject to a 
tax upon the profits derived from the disposition or sale 
of the assets owned in the name of Chilhowee Mills, Inc. 
Tt is not usual for stockholders of a corporation in dissolu¬ 
tion to form a partnership, and as such, to carry on the 
business of the corporation. It is an even more unusual 
situation when the partnership uses in its business prop¬ 
erty remaining in the name of the corporation which is sub- 
ioet to an option executed by the corporation before its 
dissolution and which is later conveyed pursuant to the 
option by a deed executed by the corporation through its 
former officers as trustees in dissolution. Under the pecu- 



liar circumstances it is not surprising or unseemly that 
the Commissioner would atempt to safeguard the revenues 
by asserting one claim for tax based on the hypothesis that 
the property was, in effect, distributed in complete liquida¬ 
tion to the stockholders upon dissolution and another claim 
based on the hypothesis that the property remained in the 
name of the corporation and was disposed of by its trus¬ 
tees in dissolution, leaving it to the courts to decide which 
hypothesis is correct. After that decision the Commis¬ 
sioner should, and no doubt will, take such administrative 
action as is necessary to conform to the decision and avoid 
any unconscionable double taxation. See Anna I. Hilpert, 
4 T. C. 

We therefore conclude that we are not prevented by the 
statute of limitations, by the doctrine of res judicata, or by 
estoppel from deciding the instant case upon its 
merits. 

87 Petitioner corporation was dissolved as of June 
30, 1937. Thereafter, under the laws of Tennessee 
the officers and directors were trustees in dissolution hav¬ 
ing power to sell the assets of the corporation. Section 
3757, Michie’s Tennessee Code of 1938. Pursuant to an 
option executed by the corporation prior to June 30, 1937, 
and extended by a contract signed on behalf of the corpo¬ 
ration by one of its former officers and a trustee in dissolu¬ 
tion, the property of the corporation, title to which re¬ 
mained in the corporation’s name, was sold and conveyed 
to the assignee of the option. The deed of conveyance 
named as grantor “Chilliowee Mills, Incorporated, of 
Athens, Tennessee, a corporation organized under the laws 
of Tennessee in process of dissolution and * * * all the offi¬ 
cers and directors of said corporation at the time it sur¬ 
rendered its charter, and now Trustees in dissolution.” 
The grantee made payment by cheeks drawn to the order 
of the corporation. 

If these were the only facts there would be no question 
but that any profit resulting from such a sale would be tax- 




able as profit of the corporation. Article 71, Regulations 
74; Taylor Oil & Gas Co. v. Commissioner, 47 Fed. (2d) 
108, affirming 15 B. T. A. 609; Burnet v. Lexington Ice & 
Coal Co., 62 Fed. (2d) 906; First National Bank of Greeley 
v. United States, 86 Fed. (2d) 938. 

However, there are other facts present in this case and 
the problem before us is whether they make inapplicable 
the general rule stated above. Pending disolution the prop¬ 
erty of the corporation was used by the stockholders in the 
conduct of the business of a partnership formed by 
88 them for the conduct of the business formerly carried 
on by the corporation. Decisions were made by them 
not only with regard to the conduct of the business but also 
with regard to the extension of the option to sell the prop¬ 
erty. The individuals who were trustees in dissolution 
were also stockholders and partners, and the checks re¬ 
ceived in payment for the property were endorsed by them 
p.s trustees and deposited in the partnership bank account. 
Under these circumstances the petitioners contend that in 
fact and in law the sale w*as made by the partnership and 
any gain resulting should be taxed to the partners. 

We do not agree with this contention. The partners were 
also stockholders of the corporation in dissolution. Their 
right to the corporate property which was used by them in 
the partnership business was, as we pointed out in our 
opinion in Chilhowee Mills, supra, at p. 68S, “subject to the 
rights of creditors and the right of the directors and offi¬ 
cers of the old corporation to administer it in dissolution 
under the State statute.” It was also subject to the terms 
of an option executed by the corporation prior to dissolu¬ 
tion. As stockholders it was proper for them to express 
their views with regard to the sale of this property since 
the trustees in dissolution were not only trustees for the 
corporation, but also for its creditors and stockholders. It 
was, therefore, proper also for the trustees after payment 
of debts to make the proceeds available to the stockholders 
by depositing them in a bank account in which all of 
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S'3 the stockholders had interests proportionate to their 
stockholdings, even though that bank account was in 
the name of a partnership. The fact that the trustees in 
dissolution were acting for the stockholders does not re¬ 
quire a conclusion that they were not acting as trustees for 
the corporation. See Will T. Caswell, 36 B. T. A. 816, 822. 
The fact that the stockholders had limited present rights 
and absolute ultimate rights to the property of the corpo¬ 
ration (or its proceeds), and pursuant to such rights made 
use of the property in the business of a partnership carry¬ 
ing on the business of the corporation pending its complete 
liquidation in dissolution, is not controlling. Any distribu¬ 
tion of property rights to them was subject to the rights 
of the trustees in dissolution under the state statutes and 
to the burden of the option contract executed by the corpo¬ 
ration prior to dissolution. 

We conclude that the sale of the property of Chilhowee 
Mills, Inc., made by its trustees in dissolution should be 
treated as if made by the corporation. We are of the 
opinion that the transactions in 1937 did not amount to a 
distribution by the corporation of its assets in complete 
liquidation. Upon dissolution of the corporation the rights 
of the stockholders to the corporation’s property used by 
them in the business of the partnership which they then 
organized were subject to powers and duties of the trustees 
in dissolution acting on behalf of the corporation and its 
creditors (including the Government) as well as the stock¬ 
holders. The stockholders took by absolute right 
90 only the proceeds of the sale made by the trustees 
after the payment of the corporate debts (including 
taxes). Therefore, the determination of the Commissioner 
in the instant proceedings are affirmed, the extent of the 
liability in the transferee cases being that stipulated by 
the parties. 

Decision will be entered under Rule 50. 

• •••••#••• 
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91 Docket No. 3125. 

Decision. 

Pursuant to the Court’s Opinion, promulgated January 
11, 1945, the respondent having filed a recomputation of 
tax on January 30, 1945, and the petitioner having filed an 
acquiescence in said recomputation on February 8, 1945, 
it is 

Ordered and Decided: That there is a deficiency in in¬ 
come tax of $11,265.87 for the fiscal year ended June 30, 
1939. 

Entered Feb. 13, 1945. 

(Signed) JOHN W. KERN 
(Seal) Judge. 

94 Filed Apr 26 1945 

Tax Court Docket No. 3125. 

Petition for Review of Decision of The 
Tax Court of the United States. 

Your petitioner, Chilhowee Mills, Inc. (formerly a cor¬ 
poration organized and existing under Tennesee law, with 
its office and place of business at Athens, Tennessee, dis¬ 
solved in accordance with the law of the State of Tennes¬ 
see on July 2, 1937) by its officers and directors (H. A. 
Vestal, Miles A. Riddle, H. P. Smiley, G. F. Lockmiller, 
Oscar A. Knox, E. L. Willson, Miss Marie Kinser, and E. 
B. Madison) in office at the time of its said dissolution and 
who are authorized under the law of Tennessee to act in its 
behalf, files this petition for the review of the decision of 
The Tax Court of the United States, entered February 13, 
1945, pursuant to an opinion (4 T. C. No. 67) promulgated 
January 11, 1945 (Docket No. 3125), finding a deficiency in 
Federal income taxes of the petitioner for the fiscal year 
ended June 30, 1939 in the amount of $11,265.87, and re¬ 
spectfully shows this Honorable Court as follows: 
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95 I. Jurisdiction and Venue. 

Pursuant to the provisions of Internal Revenue Code, 
Section 1141(b)(2), it has been stipulated and agreed by 
and between counsel for the petitioner and counsel for the 
respondent that the decision above mentioned of The Tax 
Court of the United States may be reviewed by this Honor¬ 
able Court. This petition for review is brought pursuant 
to the provisions of Internal Revenue Code, Sections 1141 
and 1142. 

II. Nature of the Controversy. 

As stated, this case involves an income tax deficiency pro¬ 
posed by the Commissioner against Chilhowee Mills, Inc. 
for the fiscal year ended June 30, 1939 and sustained by 
the Tax Court. It is an outgrowth of a previous decision 
of the United States Board of Tax Appeals in Chilhowee 
Mills v. Commissioner, Docket No. 108,922 (47 B. T. A. 
6S2), promulgated September 16, 1942, wherein the Board 
held that no deficiencies in income and excess profits taxes 
were due from Chilhowee Mills (partnership) for the years 
ended June 30,1938 and June 30,1939. The Commissioner 
failed to take an appeal in that case. After the time had 
expired for either party to take an appeal, he proceeded to 
adjust the income tax returns of Chilhowee Mills and its 
partners and to assess and collect certain deficiencies in 
income taxes of partners, and also to reject certain refund 
claims of partners. The Commissioner’s action was predi¬ 
cated on his holding that all of the assets of Chilhowee 
Mills, Inc. were distributed to the partners in 1937 and 
that during the fiscal year ended June 30, 1939, the part¬ 
nership realized a gain of $71,897.12 from the sale of 

96 certain assets, which gain was taxable to the part¬ 
ners as the distributees of the income of the partner¬ 
ship. 

Notwithstanding his action, mentioned above, following 
the decision in Chilhowee Mills v. Commissioner, the Com¬ 
missioner later proceeded to act inconsistently with his 
previous action, by proposing a tax against Chilhowee 
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Mills, Inc. for the year ended June 30, 1939 in respect of 
the same gain on the sale of the same assets in respect of 
which he had already collected tax from partners. As set 
forth in his notice of deficiency in the instant case, the 
Commissioner’s present position is as follows: 

“The proceeds from the sale during the fiscal year ended 
June 30, 1939, of the assets of Chilhowee Mills, Inc., title 
to which remained in the corporation, by the officers and 
directors as trustees in dissolution pursuant to an option 
executed before the surrender of the corporate charter and 
renewed after its surrender by the same officers and direc¬ 
tors acting in behalf of the corporation, are to be consid¬ 
ered as income taxable as corporate income pursuant to 
articles 22(a)(21) and 52-2, Regulations 94.” 

Chilhowee Mills had filed its partnership return for the 
fiscal year ended June 30, 1939 with the Collector of In¬ 
ternal Revenue at Nashville, Tennessee on the due date, 
September 15,1939. In their individual returns, as required 
by law, for the calendar year 1939, the members of the part¬ 
nership reported as gross income the amounts of their dis¬ 
tributive shares in the partnership income for the fiscal 
year ended June 30,1939. The partnership return set forth 
specifically the items of partnership gross income and de¬ 
ductions and other information as required by law. Among 
the items of income reported in the return was a gain 
97 of $50,991.02 from the sale of the identical assets in 
respect of which the Commissioner in the instant 
proceeding asserts that profit was realized by Chilhowee 
Mills', Inc. The difference between the figure reported in 
the partnership return and the figure ($71,998.22) now used 
by the Commissioner is due solely to the fact that the Com¬ 
missioner uses a lower figure than was used in the partner¬ 
ship return in arriving at the adjusted basis of the assets 
for determining gain or loss on the sale. Any discrepancy 
in the two figures was corrected when the Commissioner 
readjusted the partnership income and collected additional 
tax in respect thereof following the decision in Chilhowee 
Mills v. Commissioner. 
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The facts leading up to the situation just described are 
as follows: 

Prior to June 30, 1937, Chilhowee Mills, Inc. (the peti¬ 
tioner) was a Tennessee corporation doing business at 
Athens, Tennessee. On that date, by recommendation of 
its Board of Directors and vote of its stockholders, the cor¬ 
poration was dissolved. On July 2, 1937, its charter was 
surrendered in the office of the Secretary of State of Ten¬ 
nessee, and the corporation stood finally dissolved under 
the law of Tennessee. 

As a part of its liquidation and dissolution, all of the 
assets of the corporation were distributed pro rata to the 
stockholders, on June 30, 1937. Thereupon, the former 
stockholders entered into a partnership under the name 
“Chilhowee Mills”, and as found by the Board in Chil¬ 
howee Mills v. Commissioner, the business was con- 
98 ducted as a partnership and not as a corporation 
throughout the fiscal years.ended June 30, 1938 and 
June 30, 1939. 

The real estate which Chilhowee Mills, Inc. owned at the 
date of its dissolution was not formally conveyed to the 
partnership. H. A. Vestal, the owner of the largest single 
interest in the dissolved corporation and also the chief 
spirit in the enterprise, testified that he had been informed 
by the attorney for the company that a formal deed at that 
time was not necessary. Later, when the assets were 
deeded to a purchaser, on October 1, 1938, the deed was 
made in the name of the dissolved corporation. However, 
the purchase price was actually paid to the partnership and 
actually distributed to the partners. 

Because of the fact that the deed was made, as described, 
in the name of the dissolved corporation, the Commissioner 
now asserts that the dissolved corporation realized the 
profit thereon and is liable to a tax on corporate income, in 
spite of the fact that profits on the sale of the same assets 
was reported on the partnership return and tax paid by the 
partners, and in spite of the fact that following the de¬ 
cision in Chilhowee Mills v. Commissioner, the Commis- 



sioner proceeded to audit the returns and to assess and 
collect additional taxes from partners in respect of the sale 
of these assets, and to disallow refund claims of partners 
on the ground that all of the assets, including those now 
in question, had been distributed to the partners on June 
30, 1937. 

III. Assignments of Error 

The petitioner asserts and intends to argue the following 
assignments of error: 

99 1. Assessment of Federal income tax against the 

petitioner for the fiscal year ended June 30,1939 was 
barred by the applicable statute of limitation. 

2. Assessment is barred by the rule of res judicata. 

3. The respondent having elected to rely upon the. de¬ 
cision of the then United States Board of Tax Appeals in 
the prior proceeding (Chilhowee Mills v. Commissioner of 
Internal Revenue, 47 B. T. A. 682, Docket No. 108922) for 
the disallowance of refund claims of partners and for the 
assessment and collection of deficiencies in Federal income 
taxes of partners, is now estopped from denying that the 
decision in the prior proceeding is a bar to the assessment 
herein involved. 

4. Chilhowee Mills, Inc. in fact and in law had no tax¬ 
able income for the fiscal year ended June 30,1939. 

Wherefore, the petitioner prays that this Honorable 
Court review the said opinion and said final order and de¬ 
cision of The Tax Court of the United States, and reverse 
and set aside the same, and hold that there is no deficiency 
in the Federal income taxes of petitioner for the fiscal year 
ended June 30, 1939, and petitioner prays for each other 
and further relief as may be proper. 

(Signed) HOMER HENDRICKS, 
c/o Miller & Chevalier, 

920 Southern Building, 
Washington 5, D. C. 

Attorney of Record for Petitioner 
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115 Filed Oct 12 1943 

Docket No. 3126 

H. A. Vestal, Sr., Transferee, Petitioner , 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency and liability set forth by 
the Commissioner of Internal Revenue in his notice of de¬ 
ficiency (Internal Revenue Agent in Charge, Nashville 
Division) dated July 17, 1943, and as a basis of his proceed¬ 
ing alleges as follows: 

1. The petitioner is an individual, residing at Athens, 
Tennessee. The return for the period here involved was a 
partnership return filed by “Chilhowee Mills” with the 
Collector for the district of Tennessee. 

2. The notice of deciency and liability (a copy of which 
is attached and marked ‘‘Exhibit A”) was mailed to peti¬ 
tioner on July 17,1943. 

3. The taxes in controversy are income taxes of Chil- 
howee Mills, Inc., alleged to be a transferor of the peti¬ 
tioner, for the fiscal year ended June 30, 1939 and in the 
amount of $11,265.87. 

4. The determination of tax and liability set forth 
116 in the said notice of deficiency is based upon the fol¬ 
lowing errors: 

(a) There is no liability at law or in equity for the rea¬ 
son that assessment of the deficiency against the alleged 
transferor is barred by the applicable statute of limitation. 

(b) There is no liability at law or in equity for the rea¬ 
son that assessment of the deficiency against the alleged 
transferor is barred by the rule of res ad judicata, the issue 
involved having been implicit in the decision and judgment 
of no deficiency by the then United States Board of Tax 
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Appeals in the proceeding entitled “Chilhowee Mills v. 
Commissioner of Internal Revenue,” Docket No. 108,922. 

(c) Chilhowee Mills, Inc. in fact and in law had no tax¬ 
able income for the fiscal year ended June 30, 1939. 

(d) The Commissioner erred in holding that petitioner 
is liable as a transferee of Chilhowee Mills, Inc. 

5. The facts relied upon as the basis of this proceeding 
as follows: 

Applicable to all Errors 

(a) Prior to June 30, 1937, Chilhowee Mills, Inc. was a 
corporation organized and doing business under the laws 
of Tennessee, at Athens, Tennessee. 

(b) June 30, 1937, by recommendation of its Board of 
Directors and by vote of its stockholders, the corporation 
was dissolved; July 2, 1937, its charter was surrendered in 
the office of the Secretary of State of Tennessee, and the 
said corporation stood finally dissolved under the law of 

Tennessee. 

117 (c) June 30, 1937, as a part of the liquidation and 

dissolution of said Chilhowee Mills, Inc., all of its 
assets and properties were distributed pro rata to its stock¬ 
holders, among whom was the petitioner. 

(d) Thereupon the former stockholders, including peti¬ 
tioner, of said corporation entered into a partnership 
under the name “Chilhowee Mills” to conduct the business 
formerly conducted by the corporation. 

(e) Throughout the fiscal years ended June 30, 193S and 
June 30, 1939, as found and held by the then United States 
Board of Tax Appeals in Docket No. 108,922, the business 
was conducted as a partnership and not as a corporation. 

Applicable to Error (a) 

(f) The deficiency and alleged liability herein is predi¬ 
cated on a profit of $71,998.22 asserted by the Commis¬ 
sioner to have been realized by Chilhowee Mills, Inc. during 
the fiscal year ended June 30, 1939, as a result of the sale 
of certain assets. 
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(g) On Septemebr 15, 1939, Chilhowee Mills filed with 
the Collector of Internal Revenue, Nashville, Tennessee, its 
partnership return of income on Form 1065 for the fiscal 
year ended June 30, 1939, as required by Sec. 187, Revenue 
Act of 1938. 

(h) Said partnership return set forth specifically the 
items of partnership gross income and deductions and other 
information required by Sec. 187, Revenue Act of 1938 and 
by Art. 187-1 of Treasury Regulations 101. 

(i) Among the items of income set forth and reported in 
said return was a profit of $50,991.02 derived from sale of 

the identical assets in respect of which the respon- 
118 dent charges a profit to “Chilhowee Mills, Inc.” in 
the notice of deficiency and liability attached hereto 
and marked “Exhibit A”. The difference between the 
figure reported in the partnership return and the figure 
($71,998.22) set forth by the respondent in the said notice 
is due to the fact that the respondent uses a lower figure 
than was used in the partnership return in arriving at the 
adjusted basis of the assets for determining gain or loss 
on sale. 

(j) In their individual returns for the calendar year 
1939, filed on or about March 15, 1940, the petitioner and 
the other members of the partnership reported as gross 
income the amounts of their distributive shares in the part¬ 
nership income for the fiscal year ended June 30, 1939 as 
set forth in the said return of the partnership. 

(k) Assessment of the deficiency against the alleged 
transferor is barred by the three year period of limitation 
as set forth in Sec. 275(a), Revenue Act of 1938. See Ger¬ 
mantown Trust Co. v. Commissioner, 309 U. S. 304 (1940). 
Accordingly, as to the petitioner there is no liability at law 
or in equity for any deficiency in tax of the alleged trans T 
feror. 

Applicable to Error (b) 

(l) The issue herein as to taxes of the transferor is res 
ad judicata, since it was implicit in the decision and judg- 
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ment of no deficiency by the then United States Board of 
Tax Appeals in the proceeding entitled “Chilhowee Mills 
v. Commissioner”, Docket Xo. 10S,922. Final judgment of 
no deficiency for the fiscal vear ended June 30, 1939 was 
entered therein September 19, 1942; no appeal therefrom 
was taken by the respondent. Accordingly, as to the peti¬ 
tioner there is no liability at law or in equity for any 

119 deficiency in tax of the alleged transferor. 

Applicable to Errors (c) and (d) 

(m) June 30, 1937 all assets of Chilhowee Mills, Inc., in¬ 
cluding the assets as to the sale of which the respondent 
asserts profit was realized by Chilhowee Mills, Inc., during 
the fiscal year here involved, were distributed pro rata to 
the stockholders of said corporation, among whom was the 
petitioner. 

(n) From and after June 30,1937 and including all mate¬ 
rial dates in the fiscal year ended June 30, 1939, the said 
assets were owned by Chilhowee Mills, a partnership, and 
not by Chilhowee Mills, Inc., a corporation which stood dis¬ 
solved and liquidated, nor by any officers, directors, or 
statutory trustees representing said Chilhowee Mills, Inc. 

(o) The sale of assets which the respondent asserts re¬ 
sulted in a profit to Chilhowee Mills, Inc., during the fiscal 
year ended June 30, 1939, was in fact and in law made by 
Chilhowee Mills, a partnership. 

Wherefore, it is prayed that this Court may hear the pro¬ 
ceeding and hold as follows: 

(1) There is as to the petitioner, no liability at law or 
in equity for the reason that assessment of the deficiency 
against the alleged transferor is barred by the applicable 
statute of limitation. 

(2) There is. as to the petitioner, no liability at law or 
in equity for the reason that assessment against the alleged 
transferor is barred by the rule of res adjudicata. 

(3) Chilhowee Mills, Inc., in fact and in law had 

120 no taxable income for the fiscal year ended June 30, 
1939. 
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(4) The petitioner is not liable as a transferee of said 
Chilhowee Mills, Inc. 

Such other and further relief is prayed for as may be 
proper. 

(Signed) HOMER HENDRICKS 

c/o Miller & Chevalier, 

920 Southern Bldg., 
Washington 5, D. C. 

CLIFFORD D. BUFFON, 
Volunteer Bldg., 
Chattanooga 2, Tenn. 

Counsel for Petitioner 

• *«•••#•*• 

124 Filed Dec 8 1943 

Answer. 

Comes Now the Commissioner of Internal Revenue, bv 
his attorney, J. P. Wenchel, Chief Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition filed herein, 
admits, denies and qualifies as follows: 

1. Admits that petitioner is an individual residing at 
Athens, Tennessee. Admits that a partnership return for 
the peroid here involved was filed by “Chilhowee Mills” 
with the Collector for the District of Tennessee. Denies 
the remaining allegations contained in paragraph 1 of the 
petition. 

2. Admits the allegations contained in. paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition. 

4. Denies that errors were committed as alleged in sub- 
paragrapsh (a), (b), (c) and (d) of paragraph 4 of the 
petition. 

5. (a). Admits the allegations contained in subpara¬ 
graph (a) of paragraph 5 of the petition. 
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(b). Admits that on June 30, 1937, its Board of Direc¬ 
tors recommended and its stockholders voted to dis- 

125 solve the corporation. Admits that on July 2, 1937, 
its charter was surrendered in the office of the Sec¬ 
retary of State of Tennessee. Denies the remaining alle¬ 
gations contained in subparagraph (b) of paragraph 5 of 
the petition. 

5. (c). Admits that as a part of the liquidation and dis¬ 
solution of said Chilhowee Mills, Inc., all its assets and 
properties were distributed pro rata to its stockholders, 
among whom was the petitioner. Denies the remaining 
allegations contained in subparagraph (c) of paragraph 5 
of the petition. 

(d) . Admits that the former stockholders, including peti¬ 
tioner, of said corporation, purported to enter into a part¬ 
nership under the name “Chilhowee Mills” to conduct the 
business formerly conducted by the corporation. Denies 
the remaining allegations contained in subparagraph (d) 
of paragraph 5 of the petition. 

(e) . Admits that the then Board of Tax Appeals in 
Docket No. 10S922 found and held that throughout the fiscal 
years ended June 30, 1938 and June 30, 1939, the business 
was conducted as a partnership and not as a corporation. 
Denies the remaining allegations contained in subpara¬ 
graph (e) of paragraph 5 of the petition. 

(f) . Admits the allegations contained in subparagraph 
(f) of paragraph 5 of the petition. 

(g) . Admits that on September 15, 1939, there was filed 
with the Collector of Internal Revenue, Nashville, Tennes-. 
see, in the name “Chilhowee Mills”, a partnership return 
of income on Form 1065, for the fiscal year ended June 30, 

1939, purportedly as required by Section 187, Rev- 

126 enue Act of 1938. Denies the remaining allegations 
contained in subparagraph (g) of paragraph 5 of the 

petition. 

5. (h). Admits that said partnership return purported 
to set forth specifically the items of partnership gross in- 
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come and deductions and other information required by 
Section 187, Revenue Act of 1938, and by Article 187-1 of 
Treasury Regulations 101. Denies the remaining allega¬ 
tions contained in subparagraph (h) of paragraph 5 of the 
petition. 

(i) . Admits that among the items of income set forth and 
reported in said return was an amount of $50,991.02, pur¬ 
porting to represent a profit derived from sale of the iden¬ 
tical assets in respect of which the respondent charges a 
profit to “Chilhowee Mills, Inc.” in the notice of deficiency 
and liability attached to the petition herein and marked 
“Exhibit A”. Admits that the difference between the 
figure reported in the partnership return and the figure 
($71,998.22) set forth by the respondent in the said notice 
is due to the fact that the respondent uses a lower figure 
than was used in the partnership return in arriving at the 
adjusted basis of the assets for determining gain or loss 
on sale. Denies the remaining allegations contained in sub- 
paragraph (i) of paragraph 5 of the petition. 

(j) . Admits that in their individual returns for the calen¬ 
dar year 1939, filed on or about March 15, 1940, the peti¬ 
tioner and the other members of the purported partnership 

reported as gross income the amounts of their pur- 
127 ported distributive shares in the purported partner¬ 
ship income for the fiscal year ended June 30, 1939, 
as set forth in the said return of the purported partnership. 
Denies the regaining allegations contained in subparagraph 

(j) of paragraph 5 of the petition. 

5. (k). Denies the allegations contained in subparagraph 

(k) of paragraph 5 of the petition. 

(1). Admits that a decision of no deficiency for the fiscal 
year ended June 30, 1939, was entered by the then Board 
of Tax Appeals on September 19, 1942, in a proceeding 
entitled “Chilhowee Mills v. Commissioner”, Docket No. 
108922. Admits that no appeal therefrom was taken by the 
respondent. Denies the remaining allegations contained in 
paragraph (1) of paragraph 5 of the petition. 
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(m) . Admits that all assets of Chilhowee Mills, Inc. were 
distributed pro rata to the stockholders of said corporation, 
among whom was the petitioner. Denies the remaining 
allegations contained in subparagraph (m) of paragraph 5 
of the petition. 

(n) and (o). Denies the allegations contained in sub- 
paragraphs (n) and (o) of paragraph 5 of the petition. 

Denies generally and specifically each and every material 
allegation not hereinbefore admitted, qualified or denied. 

Further Answer and Affirmative Defense as to Petitioner’s 
Plea of Statute of Limitations 

6. Further answering the allegations of the petition 

herein, respondent avers as follows: 

128 6. (a). That no Federal income tax return for the 

fiscal year ended June 30, 1939 was ever filed in the 
name of ‘‘Chilhowee Mills, Inc.”, by any person in its be¬ 
half, or by any of its officers or directors acting for it in 
dissolution. 

fb). That the period of limitation for assessment of lia¬ 
bility of a transferee of property of a taxpayer, in the case 
of the liability of an initial transferee of the property of 
the taxpayer, is within one year after the expiration of the 
period of limitation for assessment against the transferor. 

(c). That if the partnership return filed in the name 
“Chilhowee Mills” be considered as a sufficient return 
upon which to start the running of the period of limitation, 
the period of one year for assessment against its initial 
transferees would not start to run until September 15, 
1943; that the notice of deficiency to the transferee peti¬ 
tioner herein was mailed by the respondent on July 17, 
1943. 

Further Answer and Affirmative Defense to 
Petitioner’s Plea of Res Judicata 

7. Further answering the allegations of the petition 
herein, respondent avers as follows: 
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(a). That the then Board of Tax Appeals, in rendering 
its opinion in the proceeding entitled “Chilhowee Mills v. 
Commissioner”, Docket No. 108922, found and held that 
the respondent addressed the notice of determination of 
deficiency to a partnership and did not determine a de¬ 
ficiency against Chilhowee Mills, Inc., or against its trus¬ 
tees in dissolutoin. 

129 7. (b). That in its said opinion the then Board 
held that “we are foreclosed from the interesting 

question latent in this case of whether the proceeds from 
the sale of the assets of Chilhowee Mills, Inc., title to which 
remained in the corporation, made in the name of the cor¬ 
poration by the officers and directors as trustees in dissolu¬ 
tion pursuant to an option executed before the surrender 
of the corporate charter and renewed after its surrender 
by the same officers and directors as trustees acting on be¬ 
half of the corporation, are to be considered as the income 
of the partnership or income taxable as corporate income 
pursuant to articles 22(a)-21, and 52-2, Regulations 94;”. 

Further Answer and Affirmative Allegations 
in Support of Transferee Liability 

8. Further answering the allegations of the petition 
herein, respondent avers as follows: 

(a). Chilhowee Mills, Inc., was originally incorporated 
in 1917 under the laws of the State of Tennessee. In Janu¬ 
ary 1920 the corporate charter was surrenderd, but the 
business was continued, and in July 1928 it was reincor¬ 
porated without business having ceased or materially 
changed in manner of operation at any time since the orig¬ 
inal incorporation. It was engaged in the manufacture of 
hosiery at Athens, McMinn County, Tennessee. 

130 8. (b). On June 30,1937, the directors of the Chil¬ 
howee Mills, Inc., met. The motions discussed at 

that meeting included a motion that the board recommend 
to the stockholders that the corporation’s charter be sur¬ 
rendered as of June 30,1937. This motion was carried. 
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(c) . At a stockholders’ meeting on the same day, at 
which 69.9 percent of the stock was represented, it was re¬ 
solved that the charter be surrendered as of that day, since 
it was deemed to be in the best interest of all concerned. 
Although not indicated on the minutes, H. A. Vestal recom¬ 
mended that the stockholders should form a partnership to 
carry on the business of the company, and explained that 
if this was done there would be individual liability for cor¬ 
porate debts. The stockholders there present, holding 
more than a majority of the outstanding common stock, 
consented to this plan and agreed to carry on the business 
as partners. The meeting of the stockholders was then 
adjourned “subject to call.” 

(d) . Prior to that date, and on June 10, 1937, an option 
agreement was entered into between Joseph Haines, Jr., an 
individual, and H. A. Vestal, on behalf of Chilhowee Mills, 
Inc. The option agreement provided that, in consideration 
of $15,000 paid by Haines to the Chilhowee Mills, Inc., the 
latter granted the former an option to purchase “the good 

will and substantially all the other assets” of Chil- 
131 howee Mills, Inc. The period during which the op¬ 
tion was to remain effective was from June 10, 1937, 
to March 31, 1938, and the closing date provided for pay¬ 
ment and delivery was April 30, 1938. The agreement 
further provided, inter alia, that the Chilhowee Mills, Inc., 
should take all steps necessary to dissolution upon the com¬ 
pletion of the transfer and change its name to one approved 
by Haines. The price stipulated to be paid upon the clos¬ 
ing date was $124,500, less any taxes accrued but then un¬ 
paid upon the property involved. 

8 (e). On June 10, 1937, the same day, Haines assigned 
all his right, title, and interest under the option agreement 
• to Van Raalte Co., a New York corporation. 

(f). Upon surrender of the charter, H. A. Vestal person¬ 
ally notified the credit department of the Van Raalte Co. 
that Chilhowee Mills, Inc., was in the process of dissolution. 
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(g). In accordance with the resolution adopted at the 
stockholders’ meeting on June 30, 1937, H. A. Vestal and 
Marie Kinser, president and secretary, respectively, of the 
Chilhowee Mills, Inc., certified in writing that the resolu¬ 
tion had been adopted to the end that the corporation 
might be dissolved. This certificate, dated June 30, 1937, 
was filed in the office of the Secretary of State of Tennessee 
on July 2, 1937. Later, on September 3, 1937, the certifi¬ 
cate, with the State Department’s acknowledgment 

132 of filing, was filed in the miscellaneous register of 
McMinn County, Tennessee. 

8. (h). As of June 30, 1937, Chilhowee Mills, Inc., had 
outstanding common stock in the amount of $141,250 par 
value; 7 percent preferred stock in the amount of $26,800 
par value, and 6 percent preferred stock in the amount of 
$15,000 par value. The common stock was held by 53 stock¬ 
holders. 

(i). Pursuant to a notice of meeting sent to the stock¬ 
holders prior to June 30,1937, a stockholders’ meeting was 
held on July 20, 1937, attended in person or by proxy by 
31 stockholders. A financial statement for the last fiscal 
year was read at the meeting. H. A. Vestal, after a read¬ 
ing of the minutes of the June 30 meeting, explained that 
the directors thought it to be to the best interest of the 
stockholders to surrender the charter, to try operating 
without one for at least a year, and then, if desired, to re¬ 
incorporate. After discussion, a motion was made and car¬ 
ried ratifying the action of the directors and stockholders 
taken at the June 30 meeting. At this time H. A. Vestal 
was elected “Manager” for the ensuing year. His salary 
was left open. At this meeting all stockholders present 
ratified the decision to carry on the business as a partner¬ 
ship composed of the stockholders of the former corpora¬ 
tion. 

133 8. (j). On or about July 1, 1937, the corporate 
books theretofore in use were closed out and new 

books were opened. This latter set was opened as partner- 
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ship books of account, with separate accounts for each part¬ 
ner. The partners were the common stockholders as of 
June 30, 1937, and the interest attributed to each on the 
books was in proportion to his or her stockholdings. Sur¬ 
plus and undivided profits were carried over to the new 
books in the same proportion. 

(k) . There was no material change in the business car¬ 
ried on subsequent to surrender of the charter. The realty 
which the corporation owned was not formally conveyed to 
the partnership, title remaining in the name of the cor¬ 
poration. 

(l) . On June 30, 1937, the corporation owed certain 
debts, among which was one of $20,000 to a Nashville bank. 
On August 28, 1937, a renewal was applied for and a new 
note executed to H. A. Vestal in the same amount. The 
signature of Vestal on this note was as manager for the 
Chilhowee Mills. 

(m) . All the debts of the corporation were paid up prior 
to October 1938. 

(n) . The partnership continued to use stationery with 
the heading “ Chilhowee Mills, Inc.” and checks bearing the 

same name, but after June 30, 1937, a line was run 
134 through the “Inc.” The preferred stock was all 
retired by September 30, 1937, by the issuance of 
notes to these stockholders. 

8. (o). The common stockholders who had been absent 
from the stockholders’ meetings of June 30, 1937, and July 
20, 1937, were all informed that they were now partners 
and, as such, individually liable for the debts of the busi¬ 
ness. No objections were raised by any of them. 

(p) . No formal articles of partnership were ever entered 
into. 

(q) . In all formal business correspondence between H. A. 
Vestal and the common stockholders, he addressed them as 
partners and gave them reports on the petitioner’s finan¬ 
cial progress on the basis of a partnership. Financial 
statements for the fiscal years here involved, prepared by 
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the partnership’s regularly retained auditor, were headed, 
“Chilhowee Mills, Partnership, Athens, Tennessee.” 

(r) . The main reason for dissolving Chilhowee Mills, 
Inc., and forming a partnership in its place was to lessen 
the tax burden. 

(s) . Aside from H. A. Vestal, the partnership formally 
designated no one to act as an officer. There were no cer¬ 
tificates evidencing the individual’s interests in petitioner 
other than the common stock certificates. No persons other 

than the common stockholders were given an interest 
135 in the partnership. None of these persons died sub¬ 
sequent to June 30,1937, during the fiscal years here 
in question. 

8. (t). Checks were sent out by the partnership to its 
members, on February 23, 1938, with the notation thereon 
that they were for “First Partnership Payment.” These 
checks, drawn on the Citizens National Bank of Athens, 
were not drawn against a new account, however, for a divi¬ 
dend check issued to J. H. Arrants on June 30, 1937, was 
numbered 15849 and the February 23, 1938, check to J. H. 
Arrants was numbered 16478. The “Inc.” on the latter 
check was crossed out. The bank in which the account was 
maintained was informed that the business was being con¬ 
ducted as a partnership, the charter having been surren¬ 
dered. 

(u). On or about March 8, 1938, the partnership took 
out a standard workmen’s compensation and employers’ 
liability policy with the Liberty Mutual Insurance Co. of 
Boston, Massachusetts. Item 1 of the declaration attached 
to and forming part of the policy reads as follows: 

Item 1. Name of this Employer.Chilhowee Mills 

P. 0. Address.Athens, Tennessee 

* • # * 

Individual, co-partnership, corporation or 
estate? . Corporation 
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(v). Tlie policy was. in effect from June 1, 1938, to June 
1, 1939. On August 31, 1938, the policy was amended as to 
name and status, as follows: 

136 1. The Employer’s name shall be: H. A. Vestal, 
Sr., Agent for the partnership of Chilhowee Mills, 

and the individual partners named in the Agency Authori¬ 
zation Endorsement. 

* * • Status: .Co-partnership 

8. (w). The agency authorization endorsement contained 
the names of all the common stockholders as of June 30, 
1937, with the exception of Mrs. George Ray, who held one 
share on that date. 

(x) . On March 22,1938, letters were sent to all the com¬ 
mon stockholders by H. A. Vestal notifying them that “The 
partners of the Chilhowee Mills of Athens, Tennessee, will 
hold a special meeting at the Company office, Saturday, 
March 26, 1938, at 2 P. M.” This meeting was called at 
the suggestion of the Van Raalte Co. to discuss extension 
of the option period. At the meeting it was decided to ex¬ 
tend the option. 

(y) . On March 30, 1938, an agreement was entered into 
with Joseph Haines, Jr., extending the date for exercise of 
the option to November 30, 1938. The agreement was in 
the form of a written offer and acceptance, the offer being 
directed by Haines to “Chilhowee Mills, Inc. and the Offi¬ 
cers and Directors thereof as Trustees in Dissolution.” The 
acceptance was made by “Chilhowee Mills, Inc. in dissolu¬ 
tion by H. A. Vestal.” All rights under this amendment 
were that day assigned by Haines to the Van Raalte Co. 

(z) . Earlier on the same day all the common stockhold¬ 

ers as of June 30, 1937, had agreed in writing to let 

137 H. A. Vestal enter into this extension agreement. 
The signatories were referred to as “stockholders 

(or assignees thereof), directors and officers of Chilhowee 
Mills, Inc.” 

8. (aa). On October 1, 1938, the premises occupied by 
the partnership were conveyed to the Van Raalte Co., pur- 
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suant to the terms of the amended option agreement. A 
certified copy of the deed describes the party of the first 
part to be “Chilhowee Mills, Incorporated, of Athens, Ten¬ 
nessee, a corporation organized under the laws of Tennes¬ 
see in process of dissolution, and H. A. Vestal, M. A. Riddle, 
H. P. Smiley, G. F. Lockmiller, 0. A. Knox, E. L. Willson, 
Marie Kinser, and E. B. Madison, constituting all the offi¬ 
cers and directors of said corporation at the time it sur¬ 
rendered its charter and now Trustees in dissolution of 
Chilhowee Mills, Incorporated.” The signatories to the 
deed were these various individuals, in the capacities set 
forth above, on behalf of Chilhowee Mills, Inc. The signa¬ 
tures were attested by “Marie Kinser, secretary” and the 
corporate seal was impressed thereon. A notary public’s 
attestation clause appended thereto sets forth: 

Before me, * # # , personally appeared H. A. Vestal and 
Marie Kinser, with whom I am personally acquainted, and 
who, upon oath acknowledged themselves to be President 
and Secretary, respectively, of the Chilhowee Mills, Incor¬ 
porated, the within named bargainor, a corporation, 
13S and that they as such President and Secretary, being 
authorized so to do, executed the foregoing instru¬ 
ment for the purposes therein contained, by signing the 
name of the corporation by themselves as such President 
and Secretary. * * * 

8. (bb). The Van Raalte Co. tendered two checks total¬ 
ling $149,500 for the plant and one check in the amount of 
$29,420.35 for the supplies and materials purchased. These 
checks were deposited in the account of the partnership at 
the Citizens National Bank, which was a continuation of 
the bank account of Chilhowee Mills, Inc. The money was 
distributed among the common stockholders of the corpo¬ 
ration on or about October 18, 1938. Certain other prop¬ 
erties held in the name of the corporation were sold in Jan¬ 
uary or February, 1939, for approximately $3,000 and this 
sum was likewise distributed. 





(cc). A Dun & Bradstreet report, dated May 1, 1938, 
found in the files of the Third National Bank of Nashville, 
contained, inter alia, the following statements: (1) That the 
business became a partnership upon surrender of the char¬ 
ter on June 30, 1937; (2) that five individuals collectively 
owned a 60 per cent interest in the business, the other 40 
per cent being owned by eleven other individuals; and (3) 
that, in changing status, no change was made in the re¬ 
sources other than the retirement of $41,800 of preferred 
stock. 

139 8. (dd). For the two fiscal years ended June 30, 

1938 and June 30,1939, the Chilhowee Mills filed part¬ 
nership returns for Federal income tax purposes. Chil¬ 
howee Mills, Inc., was finally liquidated on or about Feb¬ 
ruary 20, 1939. 

(ee). Upon its final liquidation, Chilhowee Mills, Inc. 'was 
left without assets with -which to pay the deficiency asserted 
by the respondent herein. 

(ff). The said deficiency remains outstanding and has 
never been paid. 

(gg). The petitioner herein received as his pro rata share 
as a stockholder of Chilhowee Mills, Inc., in dissolution, and 
more particularly on or about October 18,1938, and in Jan¬ 
uary or February, 1939, sums in excess of the amount of 
the deficiencv asserted herein. 

(hh). By reason of the aforesaid distribution and the re¬ 
ceipt thereof by said H. A. Vestal, Sr., he became liable as 
a transferee within the meaning of Section 311 of the Reve¬ 
nue Act of 1938, and the petitioner herein as such trans¬ 
feree is liable for the payment of the aforesaid deficiency 
of $11,265.87, plus interest as provided by law. 

Wherefore, it is prayed that the appeal be denied and 
that the Commissioner’s determination be affrmed. 

(Signed) J. P. WENCHEL, 

Chief Counsel, Bureau of Internal Revenue. 
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Of Counsel: 

FRANK M. THOMPSON, JR., 

Division Counsel, 

Special Attorney, 

Bureau of Internal Revenue. 

FMT/vhk 

• **•*••••• 

140 Filed Jan 24 1944 

Reply. 

Now, by undersigned counsel, comes the petitioner, and 
for Reply to the respondent’s Answer (filed December 8, 
1943) to the Petition (filed October 12, 1943), admits, de¬ 
nies and qualifies allegations of fact contained in para¬ 
graphs of said Answer of respondent as follows: 

6(a). Admits the allegations contained in subparagraph 

(a) of paragraph 6 of the Answer. 

(b) . Denies the allegations contained in subparagraph 

(b) of paragraph 6 of the Answer. 

(c) . Admits that the notice of deficiency to the trans¬ 
feree petitioner herein was mailed by the respondent on 
July 17, 1943. Denies the remaining allegations contained 
in subparagraph (c) of paragraph 6 of the Answer. 

7(a). Admits the allegations contained in subparagraph 

(a) of paragraph 7 of the Answer. 

(b) . Admits that the opinion of the then Board of Tax 
Appeals in Docket No. 108922 contains the language which 
is quoted in subparagraph (b) of paragraph 7 of the An¬ 
swer. Denies the remaining allegations contained in sub- 
paragraph (b) of paragraph 7 of the Answer. 

8(a). Admits the allegations contained in subparagraph 
(a) of paragraph 8 of the Answer. 

141 (b). Admits the allegations contained in subpara¬ 
graph (b) of paragraph 8 of the Answer. 

(c) . Admits the allegations contained in subparagraph 

(c) of paragraph 8 of the Answer. 
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(d) . Admits the allegations contained in subparagraph 

(d) of paragraph S of the Answer. 

(e) . Admits the allegations contained in subparagraph 

(e) of paragraph 8 of the Answer. 

(f) . Admits that upon surrender of the charter, H. A. 
Vestal personally notified representatives of the Van Raalte 
Company that Chilhowee Mills, Inc. was dissolved. Denies 
the remaining allegations contained in subparagraph (f) 
of paragraph 8 of the Answer. 

(g) . Admits the allegations contained in subparagraph 

(g) of paragraph S of the Answer. 

(h) . Admits the allegations contained in subparagraph 

(h) of paragraph S of the Answer. 

(i) . Admits the allegations contained in subparagraph 

(i) of paragraph 8 of the Answer. 

(j) . Admits the allegations contained in subparagraph 

(j) of paragraph 8 of the Answer. 

(k) . Admits that no formal deed of the realty which the 
corporation owned prior to dissolution was made to the 
partnership. Denies the remaining allegations contained in 
subparagraph (k) of paragraph 8 of the Answer. 

(l) . Admits the allegations contained in subparagraph 

(1) of paragraph 8 of the Answer. 

142 (m). Admits the allegations contained in subpara¬ 

graph (m) of paragraph 8 of the Answer. 

(n). Admits the allegations contained in subparagraph 

(n) of paragraph 8 of the Answer. 

fo). Admits the allegations contained in subparagraph 

(o) of paragraph 8 of the Answer. 

(p) . Admits the allegations contained in subparagraph 

(p) of paragraph 8 of the Answer. 

(q) . Admits that in all formal business correspondence 
between H. A. Vestal and the members of the partnership, 
he addressed them as partners and gave them reports on 
“Chilhowee Mills’ ” financial progress on the basis of a 
partnership. Admits that financial statements for the re¬ 
spective fiscal years ended June 30,1938 and June 30, 1939, 
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prepared by the partnership’s regularly retained auditor, 
were headed, “Chilhowee Mills, Partnership, Athens, Ten¬ 
nessee,” Denies the remaining allegations contained in 
subparagraph (q) of paragraph 8 of the Answer. 

(r) . Denies the allegations contained in subparagraph 
(r) of paragraph 8 of the Answer. 

(s) Admits that aside from H. A. Vestal, the partnership 
formally designated no one to act as an officer; admits there 
were no certificates evidencing the interests of the part¬ 
ners in the partnership; admits that no persons other than 
former common stockholders of “Chilhowee Mills, Inc.” 
had an interest in the partnership; admits that none of the 
partners died subsequent to June 30, 1937, during the re- 
snective fiscal rears ended June 30,1938 and June 30, 193.°. 

Denies the remaining allegations contained in sub- 
143 paragraph (s) of paragraph 8 of the Answer. 

(t). Denies that the checks sent out by the partner¬ 
ship on February 23, 1938 were not drawn against a new 
account. Admits the remaining allegations contained in 
subparagraph (t) of paragraph (8) of the Answer. 

(u) . Admits the allegations contained in subparagraph 

(u) of paragraph 8 of the Answer. 

(v) . Admits the allegations contained in subparagraph 

(v) of paragraph 8 of the Answer. 

(w) . Admits the allegations contained in subparagraph 

(w) of paragraph 8 of the Answer. 

(x) . Denies that the letters of March 22, 1938 were sent 
to common stockholders. Admits the remaining allegations 
contained in subparagraph (x) of paragraph 8 of the An¬ 
swer. 

(y) . Denies that the said acceptance was in fact or in 
legal effect made by “Chilhowee Mills, Inc. in dissolution 
by H. A. Vestal.” Admits the remaining allegations con¬ 
tained in subparagraph (y) of paragraph 8 of the Answer. 

fz). Denies that the said agreement running to H. A. 
Vestal was in fact or in legal effect made by common stock- 
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holders. Admits the remaining allegations contained in 
subparagraph (z) of paragraph 8 of the Answer. 

(aa). Denies that the conveyance of the mentioned prem¬ 
ises to the Van Raalte Company was in fact or in legal ef¬ 
fect made bv “Chilhowee Mills, Inc.” or bv anvone acting 
in its behalf. Admits the remaining allegations contained 
in subparagraph (aa) of paragraph S of the Answer. 

144 (bb). Denies that the bank account mentioned was 
a continuation of the bank account of “Chilhowee 

Mills, Inc.”; denies that the money representing the pro¬ 
ceeds of the sale to the Van Raalte Company was distrib¬ 
uted among the common stockholders of the corporation; 
denies that the approximately $3,000 was distributed among 
the common stockholders of the corporation. Admits the 
remaining allegations contained in subparagraph (bb) of 
paragraph 8 of the Answer. 

(cc). Admits the allegations contained in subparagraph 
(cc) of paragraph 8 of the Answer. 

(dd). Admits that for the two fiscal years ended June 
30, 1938 and June 30, 1939, the Chilhowee Mills filed part¬ 
nership returns for Federal income tax purposes. Denies 
the remaining allegations contained in subparagraph (dd) 
of paragraph 8 of the Answer. 

(ee). Admits that upon its final liquidation, “Chilhowee 
Mills. Inc.” was left without assets. Denies that final liqui¬ 
dation occurred during the fiscal year ended June 30, 1939: 
denies the remaining allegations contained in subparagraph 
(ee) of paragraph 8 of the Answer. 

(ff). Admits that if there is any deficiency against “Chil¬ 
howee Mills, Inc.” for the fiscal year ended June 30, 1939. 
the same has never been paid. 

(gg). Denies the allegations contained in subparagraph 
(gg) of paragraph 8 of the Answer. 

(hh). Denies the allegations contained in subparagraph 
(hh) of paragraph 8 of the Answer. 

145 Petitioner denies generally and specifically each 
and every allegation of fact contained in respon- 
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dent’s Answer not hereinbefore specifically qualified, ad¬ 
mitted or denied. 

HOMER HENDRICKS, j 

c/o Miller & Chevalier, 

920 Southern Building, 

Washington 5, D. C. 

CLIFFORD D. BUFFON, j 

Volunteer Building, 

Chattanooga 2, Tenn., 

Counsel for Petitioner. 

330 Docket No. 3126. 

i 

Decision 

Pursuant to the Court’s Opinion, promulgated January 
11,1945, the respondent having filed a recomputation of tax 
on January 30, 1945, and the petitioner having filed an ac¬ 
quiescence in said recomputation on February 8, 1945, it is 
Ordered and Decided: That there is a liability on the 
part of this petitioner for income tax for the fiscal year 
ended June 30, 1939, of $11,265.87, together with interest 
thereon as provided by law, as transferee of assets of Chil- 
howee Mills, Inc., Athens, Tenn. 

Entered Feb. 13, 1945. j 

(Signed) JOHN W. KERN | 

(Seal) Judge. 

I 

• ##•*#*### 

337 Filed Apr 26 1945 

Tax Court Docket No. 3126. 

Petition for Review of Decision of The 
Tax Court of the United States 

Your petitioner, H. A. Vestal, Sr., a resident of Athens, 
Tennessee, files this petition for the review of the decision 
of The Tax Court of the United States, entered February 


i 
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13, 1945 (Docket No. 3126), finding a liability on the part 
of petitioner for Federal income tax for the fiscal year 
ended June 30, 1939 of $11,265.87, together with interest 
thereon, as transferee of assets of Chilhowee Mills, Inc., 
Athens, Tennessee; and respectfully shows this Honorable 
Court as follows: 

I. Jurisdiction and Venue 

Pursuant to the provisions of Internal Revenue Code, 
Section 1141(b)(2), it has been stipulated and agreed by 
and between counsel for the petitioner and counsel for the 
respondent that the decision above mentioned of The Tax 
Court of the United States may be reviewed by this Hon¬ 
orable Court. This petition for review is brought pursu¬ 
ant to the provisions of Internal Revenue Code, Sections 
1141 and 1142. 

33S II. Nature of the Controversy 

This case involves transferee liability of petitioner in 
the amount stated above for income taxes of Chilhowee 
Mills, Inc. for the fiscal year ended June 30,1939 amounting 
to $11,265.87. Petitioner was a stockholder of Chilhowee 
Mills, Inc. at the date of its dissolution, July 2, 1937, and a 
partner in the business of Chilhowee Mills, partnership, 
which took over the assets and operations on June 30, 1937. 
For a more detailed statement of the nature of the contro¬ 
versy, reference is made to the Petition for Review this 
day filed in the case of Chilhowee Mills, Inc. v. Commis¬ 
sioner, Tax Court Docket No. 3125. 

III. Assignments of Error 

The petitioner asserts and intends to argue the follow¬ 
ing assignments of error: 

1. There is no liability at law or in equity for the reason 
that assessment of tax against the transferor is barred by 
the applicable statute of limitation. 
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2. There is no liability at law or in equity for the reason 
that assessment against the transferor is barred by the 
rule of res judicata. 

3. The respondent having elected to rely upon the deci¬ 
sion of the then United States Board of Tax Appeals in 
the prior proceeding (Chilhowee Mills v. Commissioner of 
Internal Revenue, 47 B. T. A. 682, Docket No. 108922) for 
the disallowance of refund claims of partners and for the 
assessment and collection of deficiencies in Federal income 
taxes of partners, is now estopped from denying that the 

decision in the prior proceeding is a bar to the tax 
339 assessment herein involved. 

4. Chilhowee Mills, Inc. in fact and in law' had no 
taxable income for the fiscal year ended June 30, 1939. 

Wherefore, the petitioner prays that this Honorable 
Court review the said decision of The Tax Court of the 
United States, and reverse and set aside the same, and hold 
that there is as to the petitioner no liability as transferee 
for said Federal income taxes of Chilhowee Mills, Inc. for 
the fiscal year ended June 30, 1939, and petitioner prays 
for such other and further relief as may be proper. 

(Signed) HOMER HENDRICKS, 
c/o Miller & Chevalier, 

920 Southern Building, 
Washington 5, D. C., 

Attorney of Record for Petitioner. 





